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Current Lopics. 
There have been several suits brought lately 
by the possessors of pretty faces, claiming 


court thought could not be denied, constituting 
a right of property which the courts were 
bound to protect. The peculiar formation 
which made the Siamese twins unique was ex- 
ceedingly valuable to them, and the courts 
would, without question, have protected them 
against any efforts made without their consent 
to photograph or by picture to produce a coun- 
terpart of that formation for the purpose of 
exhibition, thereby reducing the profits they 
might receive from the exhibition of them- 
selves. So, if the face of a woman, by reason 
of its beauty, is especially valuable as a model 
from which the picture of a madonna could be 
painted, there could be no doubt that any at- 
tempt by photography to reproduce a face so 
that it might be sold to a painter, thereby de- 
priving the owner of the opportunity to obtain 
for herself the profits arising from it, would be 
a violation of her right of property and would 








heavy damages by reason of the fact that their 
faces, or “ counterfeit presentments ”’ thereof, 
had been used for advertising purposes without 
their knowledge or consent. Perhaps the most 
notable of these cases is that of Miss Abigail 
Robertson, a pretty girl of eighteen years, liv- 
ing in Rochester, who sued the Rochester 
Folding Box Company and the Lockport Mill- 
ing Company for $25,000 damages because 
they had used her photograph without her con- 
sent in lithographs to advertise “ Flour of the 
Family,” a brand of flour sold by the Lockport 
Company. The lithographs were manufac- 
tured by the Rochester Folding Box Company. 
Miss Robertson alleged that her right of pri- 
vacy had been invaded. A demurrer to her 
complaint was set aside by Mr. Justice Davy. 
The Appellate Division, in the Fourth De- 
partment, affirmed Justice Davy’s findings, the 
opinion of the court being written by Mr. Jus- 
tice Rumsey, who discussed the question from 
the standpoint of the legal scholar. He found 
himself obliged to differ with the contention 
of the defense that the law takes no cognizance 
of mental anguish. The court held that the 
plaintiff was entitled to maintain the action 
upon the principle that her personal comfort 
had been interfered with without her consent 
and to her injury. That a person’s features or 
limbs may be in themselves profitable to the 


possessor if they are noticeable beauty, the 


Vou. 63.— No. 9. 


be restrained. The court held that in regard 
to profits when the person has no intention of 
making her face or form profitable, the same 
right exists. It is well to have the rights in 
such-cases tested and a precedent established. 


Every considerate person will sympathize with 


pretty young women in their aversion to hav- 
ing their portraits or photographs paraded be- 
fore the public to advertise brands of flour, 
corsets, soap, or, mayhap, cheap cigars. De- 


'parted statesmen and philanthropists may or 


may not have any effective means of defense 
-against this form of outrage, but surely the 
| private woman,— and, of course, the private 
man,— still in the flesh and capable of suffer- 
ing from “ guying,” should have some legal 
means of preventing the appropriation of their 
features for such ignoble uses, against their 
will in order that thereby some enterprising 
tradesman may swell his profits by enlarging 
the sales of his articles. 


The Circuit Court of Appeals for the Fifth 
Circuit has recently passed upon a very unusual 
insurance question. A. had taken out a policy 
of insurance upon his life, and had made his 
wife his beneficiary. Later on they assigned 
a half interest in the policy to their two sons. 
A. was tried and convicted of the murder of 
his wife and was duly executed. Between his 
conviction and execution he assigned his in- 
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terest in the policy to his two sons, who now 
claimed, as assignees and as heirs and next-of- 
kin, to be the sole owners of the policy. The 
court holds that an action cannot be main- 
tained, even though the policy contained no 
provision for forfeiture in the event of execu- 
tion for crime. The court goes further, and 
holds that if the policy, in express terms, per- 
mitted such a recovery, it would in effect be 
insuring against the risk of a miscarriage of 
justice, and void as against public policy. The 
court cites the opinion of the lord chancellor in 
the Fountleroy case (4 Bligh [N. R.], 194, 
211), which, by the way, is the only other case 
upon this point in the books, and was an action 
by assignees in bankruptcy to collect a policy of 
insurance on the life of one Fountleroy, who 
had been convicted of forgery, then a capital 
offense, and executed. The case is entitled 
Burk v. Union Central Life Insurance Com- 
pany, and will be found published in 105 
Federal, 419. 


Prof. William A. Keener, for the past ten 
years dean of the School of Law of Columbia 
University, and one of the best known teachers 
of law in the country, has resigned his position 
as dean. Prof. Keener’s purpose in relinquish- 
ing the deanship is to escape purely adminis- 
trative duties which consumed time that he 
was anxious to devote to legal authorship and 
consultation ; he will, however, as Kent profes- 
sor of law, retain his chair in the law faculty, 
and will continue to give the courses which he 
has offered to the students of the school. 
Prof. George W. Kirchwey, the acting dean, 
has taken administrative charge of the law 
school. Prof. Keener, the retiring dean, was 
born in Augusta, Ga., in 1856. 
from Emory College, and later took his law 
degree from Harvard in 1877. After prac- 
ticing as a member of the New York Bar until 
1883, he became assistant professor of law in 
Harvard, and later was elected to a full pro- 
fessorship and the Story chair of law. He 


came to Columbia in 1890, the same year that 
Seth Low assumed the presidency, and in 1891, 
on the resignation of Prof. Theodore W. 
Dwight, became dean of the school. He intro- 
duced into Columbia the “ case ” system of law 
instruction, and was instrumental in having 


He graduated | 


the Columbia Law School declared a post- 
graduate faculty after 1903. He founded, last 
year, the Columbia Law Review, with the 
object of bringing advanced students into con- 
tact with the faculty and well-known lawyers. 
In the faculty Prof. Keener teaches equity and 
trusts, jurisprudence and corporation law, on 
most of which subjects he has written text- 
books. Prof. Kirchwey who has been ap- 
pointed acting dean by President Low, and 
who, it is believed, will be made dean of the 
school when the faculty and trustees meet in 
the fall, was born in Detroit, Mich., in 1855 ; he 
graduated from the Albany High School and 
from Yale in the class of 1879, and was ad- 
mitted to the New York Bar in 1881. After 
some years of practice in Albany, he became 
professor of law in Union University and dean 
of the Albany Law School, an allied institu- 
tion. He became a professor of law in Colum- 
bia in 1891, and in 1898 was given the Nash 
professorship. He is an editor of the Colum- 
bia University Quarterly and a member of the 
faculty committee on athletics. He is the 
author of several text and treatises dealing 
with the subjects of mortgages and real prop- 
erty, the law of which he teaches in Columbia. 
His rapid rise in his chosen field is a subject 
of satisfaction to his many friends throughout 
the State and particularly in Albany, where he 
was reared, and for a number of years prac- 
ticed his profession in connection with the late 
James W. Eaton. 


The August issue of our always welcome 
/contemporary, Law Notes, issued monthly by 
the Edward Thompson Company, law pub- 
lishers, Northport, Long Island, New York, 
has come to hand, and well maintains the high 
literary character which it acquired almost 
from its inception. Its editorials, articles and 





'notes are, as usual, interesting, but it is not of 
these we wish to speak. It is rather of the 
very curious advertisement of the Edward 
| Thompson Company's publications, displayed 
‘in bold type upon the first page. We say 
'“ curious advertisement ” for the reason that 
‘it is the first time in our knowledge of adver- 
| tising methods that we have seen the adver- 
'tiser wilfully cry down his own wares. In so 
many words we are told that although “it 
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takes a vast amount of experience to accom- 
plish the plodding work of digging through 


the mass of almost countless cases and accu- | 


rately stating the pertinent authorities,” yet 


their work is done without the aid of 
“eminent ”’ lawyers, not because of the ex- 
pense involved (“no pains or expense is 


spared’), but because “the eminent lawyer 
has more profitable tasks.” 

Of a truth, “ The wicked flee when no man 
pursueth.” To an outsider there is an inter- 
esting struggle now in the law publishing fra- 
ternity (sic), though to the participants it is 


probably too real for enjoyment. As our 


readers are aware, the Edward Thompson , 


Company has for some years enjoyed an ex- 
tremely profitable monopoly in the publication 
of “ various and sundry ” encyclopedias upon 
different branches of the law. It seems, how- 
ever, that the publication of a new edition con- 
temporaneously with the completion of the 


first, together with the financially practicable, | 


though legally abortive scheme of separating 
substantive from adjestive law, caused some, 


perhaps not unnatural, discontent in the pro-| 
This, the American Law | 
Book Company has taken advantage of, and is | 


fession at large. 


now publishing a Cyclopedia of Law and Pro- 


cedure, which it promises shall contain all the! 


law in a splendid series of thirty-five volumes, 
and judging from their first volume now on 
the market and the many illustrious 
seem to be in a fair way to accomplish what is 


promised and to command a_ tremendous 
patronage. 

This, of course, was a direct infringement of 
the “ vested right” of the Edward Thompson 
Company to the cash of the book-buying prac- 
titioner, and hence a valid casus belli. The 
curious “Ad.” above referred to was doubtless 
intended to be an opening gun in the battle, 
but it seems to have been over-loaded and 
kicked viciously, the charge going in the 
wrong direction. 


According to a decision rendered by Mr. | 
Justice O'Gorman, of the New York Supreme | 
Court, First Department, in the case of Dr. | 
Adam H. Straub, who was arrested not long. 
ago on a charge of grand larceny, in proceed- | 


con- | 
tributors connected with the enterprise they | 





| ings instituted by Schalk, Ward & Wagner, of 


15 Broad street, the delivery of a check on a 
bank does not constitute an assignment of the 
funds in the bank of the drawer of the check, 
and hence a person withdrawing the amount 
to his credit in the bank by a second check, 
prior to the payment of the first check, does 
not make himself amenable to the charge of 
‘larceny. Dr. Straub was a client of Schalk, 
/Ward & Wagner, and on May 9th last, at the 
time of the slump in Northern Pacific stock, 
held about 1,400 shares of stock. The brokers 
told him on that morning that they required 
additional margins, and he gave them a check 
for $5,400 on a bank in Brooklyn, which they 
credited to his account as security. Later in 
the day, when the panic ensued, his brokers 
sold out all of his stock, as he claimed, without 
notice to him that they required further 
security. When Dr. Straub learned of this in 
the evening, he drew another check on the 
bank, and withdrew the moneys deposited to 
his credit, thus stopping payment of his check 
for $4,500 to Schalk, Ward & Wagner. 
Dr. Straub subsequently brought an action for 
illegal conversion of his stock, and claimed 
$20,000 damages. He also brought two ac- 
tions. against Schalk and Ward individually 
for slander in calling him a thief because he 
had stopped payment of the check given their 
firm. 


Schalk, on June 26th, went before Magis- 
trate Hogan, and upon his complaint that 
Dr. Straub had stolen $5,400 from the firm 
by stopping payment of his check, a warrant 
was issued for the doctor’s arrest. Justice 
(Gorman in discharging Dr. Straub and sus- 
taining the writ, said: 


“The delivery of the first check did not consti- 
tute an assignment pro tanto of the funds in de- 
fendant’s bank when he withdrew 
the same with a second check he was acting quite 
within his legal rights. 


account, and 
An ordinary check does 
not operate as an assignment or appropriation of 
the drawer’s funds, and, until acceptance or pay- 
ment by the bank, the fund remains the property 
of the drawer, who reserves thie right 
or otherwise dispose of his deposits.” 


to withdraw 


Dr. Straub has begun an action against the 
firm of brokers and its members individually 
for the recovery of $80,000 damages for false 
arrest and imprisonment. 
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MONEY PAID UNDER MISTAKE AS TO A 
COLLATERAL FACT. | 


That money paid by mistake may be recovered 
has long been a standing rule. As a ground of | 
relief, however, it has come to be honored as much | 
in the breach as in the observance. The first strik- 
ing exception is the sharp denial of redress to such | 
mistakes as involve errors of law. Courts and 
jurists have almost with one voice been unwilling to. 
enforce the claims of conscience over so wide and so 
speculative a field. Whatever injustice may be done 
in the individual case,the public interest is best sub- 
served by the maxim that ignorance of the law will | 
not excuse. Neither is it all mistakes of fact that 
may be redressed by a money count. No human tri- 
bunal could afford to enter upon all the motives 
which prompt to human action, or to decide the finer 
equities which may arise from all errors of judg- 
ment, disappointments or lack of foresight. 


venture into this field. 
mann v. Schulting (75 N. Y. 55): 

“A court of equity will not give relief in all 
cases of mistake. There are many extrinsic facts 
surrounding every business transaction which have 
an important bearing and influence upon its results. 


Some of them are generally unknown to one or both | 


of the parties, and, if known, might have prevented 
the transaction. In such cases, if a court of equity 
could interfere and grant relief, because a party was 
mistaken as to such a fact which would have pre- 
vented him from entering into the transaction if he 


had known the truth, there would be such uncer- | 
tainty and instability in contracts as to lead to much | 
Judge Story lays it down as a_ 
general rule that mistake or ignorance of fact in | 


embarrassment. 


parties is a proper subject of relief only when it 
constitutes a material ingredient in the contract of 
the parties, and disappoints their intention by mu- 
tual error.” 

The same definition might well be given of the 


kind of error that will be a ground of relief at law. | 


Cast in the form of a working formula, it might be 


described as a mutual mistake lying between the | 


parties to the transaction, and in reference to a 
present or past fact, which, if true, would in the 
case of a claim be a ground of action, or in a case 
of a sale make the identity of the article conform 
to the belief of the parties. How far complete is 
this definition will be made clear hereafter. In the 
meanwhile the force of its various phrases should be 
pointed out. 


i. Mistake must be mutual. 

In the first half of*the last century Baron Parke, 
in deciding Kelly v. Solari (9 M. & W. 428), stated 
as a rule: “ Where money is paid to another under 
the influence of a mistake, that is, upon the supposi- 
tion that a specific fact is true, which would entitle 
the other to the money, but which fact is untrue, 
and the money would not have been paid, had it been 
known to the payer that the fact was untrue, an 





Even a, 
court of chancery, with its greater facilities, will not , 
To quote Earl, J., in Damb- | 


action would lie to recover it back.” The statement 


| was adopted with approval by the Supreme Court in 


United States v. Barlow (132 U. S. 271, 282). As 
a strict definition, however, it would be too sweeping, 
for it looks only to mistake on the part of the payer, 
and thus gives no effect to the consideration that no 
one can force himself as a creditor on another with- 
out the latter’s consent. Wherever the payee partici- 
pates in no manner in the mistake, the payer is in the 
light of a complete volunteer, and settled principles 
of policy and law will not permit him to call inno- 
cent parties to account. Thus, where at the request 
of an agent acting beyond his authority one confers 
money or other benefit upon the estate of a principal 
who neither approves or ratifies the act, a recovery 
from the principal is not allowed (Bond v. Aitkin, 
6 Watts, 165). In Kelley v. Lindsey (7 Gray, 287), 
an agent borrowed money without any authority and 
appropriated the same to the payment of the princi- 
pal’s debt without his knowledge. The court, in 
awarding a new trial, said: “ No one can thus make 
himself the creditor of another by the unsolicited 
payment of debts; and it is not enough to create a 
liability that the defendant had the benefit of the 
money. There must have been shown some author- 
ity to make such payment, proceeding from the de- 
fendant in order to charge him with the same in a 
suit at law.” It is difficult to see, therefore, how 
| the two cases of Stotsenberg v. Fordice (142 Ind. 
| 490), and VanDusen v. Blum (118 Pick. 197), where 
the need for mutuality is expressly repelled, can be 
| supported. The same objection, however, cannot be 
raised to that large class of cases where money is 
lent or services performed for a creature of the law, 
as an estate or corporation, upon the unauthorized 
request of its acting representative. In these cases, 
though there can be no mutuality between the payer 
and the estate or corporation, there is mutuality 
with its visible exponent, and the mistake is not as 
to an agent acting without authority, but as to a 
principal dealing ultra vires. Accordingly where the 
payment is made not to the visible principal, but to 
his employe or factor, the payer’s right to recover 
depends upon the authority of the agent to receive 
(Deery v. Hamilton, 41 Ia. 16; Lincoln v. Stockton, 
75 Me. 141; Church of Erie v. Caughey, 85 Pa. St. 
gt). 


In order, however, to regard the mistake as mutual, 
the payee need not know the exact circumstances 
| under which the payment is made or the precise 
| demand, real or imaginary, which it is designed to 
meet. If he, in silence, submits his hands to the 
| receipt of the money or services, knowing that they 
‘are rendered under a sense of obligation, or on the 
expectation of payment, he makes the plaintiff's 
| mistake his own (Stewart v. Kendall, 15 Col. 539). 
If, in such a case, value was given by the plaintiff and 
received by the defendant when nothing was owing. 
it follows in logic that it must have been received, as 
well as paid, by mistake; for otherwise the defendant 
| was guilty of fraud in ‘receiving that to which he 
‘had no claim. Hence where the vendor by mistake 
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shipped four cars more of goods than were ordered 
and the purchaser, with knowledge of the fact, but 
believing that he was to hold the goods subject to the 
vendor’s order, paid the freight and other charges 
thereon to the carrier, it was held that he could 
recover these sums from the vendors “only if paid 
at their request, express or implied, or if they sub- 
sequently ratified the payment as made in their 
behalf” (Edwards v. Manufacturing Co., 60 N. W. 
[Minn.] 1097). 

Il. 


There must be actual mistake. 


(a.) Payment by way of settlement. 
5 a y 


435; Wheeler v. Hathaway, 58 Mich. 77). The 
courts regard the investigation as proof of purpose 
to pay at all events, and will not permit the payer 
to appeal to them to reverse his own decision. Such 
a presumption, it is submitted, is quite contrary to 
the actual fact. ‘he investigation, followed by pay- 
ment, is proof rather of a conviction that the claim 
is well founded. At any rate, the only result of such 
a rule seems to be that the careless man may recover, 
whereas one who is more prudent and seeks to verify 


}a claim before payment shall be without remedy. 


| The 


doctrine has never been followed elsewhere. 


| The nearest approach to it is in Windbiel v. Carroll 


Where a payment is made, not under a mistaken | 


obligation, but for the purpose of settlement or com- 
promise, there can be no recovery. The value is 
surrendered, not by mistake, but in spite of mistake. 
The action is expressly taken without regard to the 
truth or falsehood of the facts, the payer meaning 


to waive all inquiry, and that the payee shall have the | 


money at all events. Once such a step is taken the 
courts cannot permit the plaintiff to blow hot or 
cold according as he wins or loses by the result 
(Mowatt v. Wright, 1 Wend. 355 Where, how- 
ever, the settlement or compromise is itself based 
on an assumption of fact, made by both parties, 
payment thereunder may be recovered if the assump- 
tion prove false. Thus, where the parties agree to 
guess at the price of a certain cargo, under the be- 
lief that the crates which compose it are of a certain 
size, the excess payment may be recovered if the 
capacity of the crates prove less (Calkins v. Gris- 
wold, 11 Hun, 208). So, also, where milk is paid 
for in the belief that the cans contain eight gallons 
(Devine v. Edwards, tor Ill. 138); or wheat is 
bought, “hit or miss,” upon the assumption that 
the quantity already measured is 500 bushels (Whea- 
don v. Olds, 20 Wend. 174). 


| made, for it is but an expression of opinion. 


(16 Hun, 101), where it was held that one paying 
a claim which he was aware, but was unable to 
prove, had been paid before, may not, on discovering 
the proof, recover. In this case, however, it is clear 
that the payment was by way of settlement alone, for 
where there is knowledge of the mistake there can 
be no error. 


(b.) Mistake must be as to a past or present fact. 

Similarly, in order to have an actionable mistake 
at all, the error must be as to a past or present fact. 
If an expected event in the future fail to occur, 
there may be a disappointment or a misfortune, but 
no mistake in the sense that money paid on the faith 
of the happening of the event can be recovered. The 
line between fact and foresight has ever been sharply 
drawn by the law. Thus a mere promise is no 
ground for an action for deceit, even if fraudulently 
On 
the other hand, a statement as to one’s intention to 
perform an act in the future, if false, is an actionable 
fraud, for it refers to a present fact. Similarly, one 
who advances money to another in consideration of 
the latter’s promise to transfer to him certain speci- 


| fied goods or negotiable securities, not yet in the 


In Murphy v. | 


Knickerbocker Ice Co. (49 N. Y. Supp. 279) the facts 


showed that an ice company were accustomed, from 
time to time, to weigh the wagons of the retail 
dealers, who bought from it, and use the results, 
entered on a weigh card, in estimating tare to be 
deducted from the gross weight of the loaded 
wagons. In an action by one of these customers to 
recover money paid under an alleged mistake, the 
fact that the weight of the wagons, as thus obtained, 
on a given date was thirty pounds more than the fig- 
ures procured three months earlier, was held imma- 
terial, since the parties must be taken to have as- 
sumed the first weight as a basis for payment till 
the wagon was reweighed and the payment was to be 


| fide purchaser (Taft v. 


viewed as a substantial compliance with plaintiff's | 


part of the transaction. 

In Michigan, by a curious presumption of law, the 
rule as to settlements is greatly widened. In that 
State, if one, after investigation and without fraud 
on the part of the recipient, becomes satisfied that a 
claim is correct and pays it, he cannot recover the 
money back on the ground that it was paid under a 
mistake of fact, though he afterwards discover the 


possession of the promissor, will not acquire, by a 
subsequent delivery to himself, the rights of a bona 
Chapman, 50 N. Y. 445; Bar- 
nard v. Campbell, 55 N. Y. 456). In both these 
cases the transferee advances his money, not in reli- 
ance upon the apparent ownership of the transferor, 
but in reliance upon the latter’s promises alone. 
The same line is drawn in the money counts. 
Thus in Tyler v. Mayor, etc. (7 State Rep. [N. Y.], 
265), where the plaintiff had paid the city in advance 
for the use of water in his distillery, he was not 
allowed to recover it as paid by mistake, on proof 
that, owing to a seizure by the internal revenue offi- 
cer, his establishment was never in operation. 
Again, in Holt v. Thomas (105 Cal. 273), one who 
paid an assessment on the stock of an insolvent bank, 
was not allowed to recover on proof that more funds 
were collected than were required to pay the credit- 
ors, and in Wunsch v. Boldt (15 S. W. [Tex.] 193), 
the payment of the contract-price for a supply of 
water, which shortly ran dry, was held not to be a 
payment by mistake. In Southwick v. Bank of 
Memphis (84 N. Y. 420) the same principle was an- 
nounced and applied to a case where the plaintiff 


claim to be baseless (McArthur v. Luce, 43 Mich.' paid the defendant a draft under the erroneous 





342 


THE ALBANY 


LAW JOURNAL. 








belief that the latter had been instructed by a third 
person to devote the proceeds to a certain purpose. 
It is difficult, however, to see why the absence of the 
supposed agency was not a present fact in every 
sense of the term, and the supposed possession ot the 
instructions, rather than their expected execution, 
the real basis of the mistake. 

Upon the same principle it would seem that where 
the contract calls for one of two acts on the part 
of the defendant, one to be paid for at a higher rate 
than the other, and the plaintiff has paid the higher 
rate in advance, he cannot recover the excess as 
paid by mistake, 1f only the less valuable act is per- 
formed. In Davis v. Kling (71 Hun, 598) a con- 
trary result was reached. The facts were that the 
plaintiff agreed to sell milk to the defendant for a 
year, and the defendant agreed to pay therefor at a 
certain rate, if the plaintiff should furnish the same 


upon a usurious contract, or for money fairly lost at 
play; because in all these cases the defendant may 
retain it with a safe conscience, though by positive 
law he was barred from recovering. But it lies for 
money paid by mistake, or upon a consideration 
which happens to fail, or for money got through im- 
position or extortion. In one word, the gist of this 
kind of action is that the defendant, upon the cir- 
cumstances of the case, is obliged by ties of natural 
justice and equity to refund the money.” 
Whatever may be the exact principle contained 





in this statement, its more liberal phrases have been 


quantity in the last three months as in the first, but | 
otherwise at a lesser rate, payments to be made | 


monthly. Defendant paid each month at the greater 
rate, but when the plaintiff failed to furnish the 
larger quantity he endeavored to set off the excess 
in an action for the price as paid by mistake. The 
court sustained the set-off on the supposition “ that 
there may be a mistake as to a fact expected to 
happen, as well as to one deemed already to have 
occurred.” In result the case is clearly unimpeach- 
able, because the the greater payment 
over the less was plainly a deposit to be credited to 
the future, if not earned. But the ground taken, it 
is believed, is contrary to the better opinion. As 
said by Earle, J., in the case previously cited: “ It 
is not every mistake that will lay the ground-work 
for relief. It must be a mistake as to some existing 
fact, not as to something to happen or to be done in 
the future.” 

(c.) 

In this connection we pass to a large class of cases 
whose metes and bounds are not yet fixed, but which, 
in the belief of the writer, are to be based on the 
absence of real mistake. To give this class a dis- 
tinct name would, perhaps, be hard, for the breadth 
of the nominal principle applied, and the loose prac- 
tice which it has entrained, quite beggar definition. 
Reference is had to those decisions where relief was 
denied from a failure to show what has sometimes 


excess of 


Mistake as to enforceability of real claim. 


seized upon by the courts as examples of the benign 
largeness of the law, and cases have been made to 
turn upon the simple expression that money can 
never be recovered, “unless it is against conscience 
for the defendant to retain it.” This phrase also 
has been taken up by the text-writers, and Professor 
Keener, in his work on Quasi-Contracts (p. 43), 
makes it the sine qua non of a recovery in most cases 
of a payment by mistake. 

This principle, taken as a rule of law, and logically 


| applied seems to the writer to have two fatal faults. 


preme 


In the first place, by its straight appeal to the su- 
and untrammeled forum of conscience, it 
would convert all cases into so many points in ethics. 
It would elevate as the final arbiter, not the body of 
rules known as the common law, but rather the ab- 
stract justice of the case, its nebulous moral science. 
But just in this difference of standard has always 
lain the distance between our own jurisprudence and 
the so-called personal justice of the Asiatic peoples. 
Experience has amply shown that justice and _ sta- 
bility are better subserved by leaving decisions, not to 
the moral sense, more or less warped of the individ- 
ual judge, but to fixed rules previously determined. 
With such a system as ours, therefore, the principle 


‘in hand would be in discord, for it overrides rules by 


}at all for the outcome of decisions. 


been called “an unjust enrichment of the defendant | 


at the plaintiff's expense.” The doctrine, for it is 


scarcely to be called a rule, can be traced to one | 


of the famous generalizations of Lord Mansfield in 
the case of Moses v. Macferlan (2 Burr. 1005). In 


speaking there of the action for money had and | 


received, the learned lord said: 

“It lies only for money which, ex aequo et bono, 
the defendant ought to refund; it does not lie for 
money paid by the plaintiff, which is claimed of him 
as payable in point of honor and honesty, although 
it could not have been recovered from him by any 
course of law —as in payment of a debt barred by 
the statute of limitations. or contracted during in- 
fancy, or to the extent of principal and legal interest 





the conscience of the judge and brings back law to 
the primitive point where equity began. In the sec- 
ond place, the statement that conscience must decide 
between the parties is not a rule of law at all, but 
the generic source from which all law springs. It 
affords a reason for the existence of courts, but not 
To which side 
the balance of conscience swings is not to be leit to 
private opinion, but to that body of rules which, 
under the name of the common law, is the expression 
of time immemorial on the subject. 

What then is really back of the opinion of the 
courts when they use the language above stated? 
Perhaps an analogy in the law of contracts will help 
us. In the cases of Atkins v. Hill (Cowp. 284), and 


| Trueman v. Fenton (Cowp. 544), the broad princi- 


ple was faken by the same Lord Mansfield that 
where there was a moral obligation, a claim upon the 
conscience, then a future promise in the same terms 
as the obligation would find a sufficient consideration 
in its own honesty. The doctrine at once became 


very popular, and in Lee v. Muggeridge (5 Taunt. 36 
[1813]), was applied to the case of a promise made 
by a widow in the same terms as one made during 
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coverture. The doctrine, however, was too glaring | 
an anomaly, and the courts soon began to retrace | 
their steps. In Mills v. Wyman (3 Pick. 207 
{1826]), the Supreme Court of Massachusetts re- 
fused to apply the principle, save where there had 
been a pre-existing enforceable obligation, which had 
become inoperative by positive law. Even in Eng- 
land Lee v. Muggeridge lived but twenty years, and 
was overruled by Littlefield v. Shee (2 B. & A. 811). 
and, with the exception of the doubtful case in New 
York of Goulding v. Davidson (26 N. Y. 604), the 
rule is now universal that a moral obligation will 
support a subsequent promise only when there was a 
past legal obligation, which became unenforceable 
through some rule of positive law. In the result, 
therefore, the role of conscience has been usurped 
by the simple rule that a promise in the terms of a 
debt barred by the statute of limitations, bankruptcy 
or the plea of infancy, revives the past consideration. 

In the belief of the writer some such idea as this 
is behind the statement that there can be no recovery 
of money paid by mistake “ when contrary to con- 
The four illustrations given by Lord 
Mansfield in the quotation from Moses v. Macferlan 
go no further than this: that where, under the princi- 
ples of the common law there is an actual subsisting 
obligation, which, however, is or can be suspended by 
the interposition of a rule of positive law, or some 
exception born of expediency, then money paid in 
ignorance of the technical defense cannot be recov- 
ered. This, it is submitted, is the sum and substance 
of the so-called ex aequo et bono rule. The re- 
covery is denied, not because it would be. against 
conscience —a reason which, as a rule of law, would 
mean just nothing at all—but because what error 
there is purely extrinsic and collateral. If in 
ignorance of some technical defense, of the immunity 
of some personal status, one pays a debt, which, 
under ordinary circumstances, the common law 
would compel him to pay, his mistake goes, not to 
the goodness of the claim, but rather to its coercion. 
As was said by the Supreme Court in National Bank 
v. Burkhardt (100 U. S. 686): “ The case is simply 
one of an executed contract. There are the requisite 
parties, the requisite consideration and the requisite 
concurrence and assent of the minds of those con- 
cerned.” 


science.” 


is, 


the actual obligation, and the true knowledge of 
all the facts which constitute it. But this obligation, 
the legislature or public convenience, speaking 
through the mouth of custom, has said shall not be 
pressed home. Payments, therefore, upon this obli- 
gation have a sound legal basis. They are not pay- 
ments of something when nothing is due. Rather 
are they the recognition of an obligation already 
existing, but whose binding force the community has 
dispensed with, not for the benefit of the party solely, 
but principally for the public convenience. The obli- 
gation on which they are made resemble demands 
upon the conscience alone, in that under the given 
set of facts they are left wholly to the interior 
forum; they differ from such demands in that they 


And there are, might have been added, | 


are in their natural state a portion of the general 
law, a rule of the national jurisprudence, whose bind- 
ing force under the case stated the social wisdom 


| has seen fit to suspend. As technical defenses merely 
they form no basis for affirmative action and must 


be pleaded in due season. Any other result would 
entail the greatest mischief to society, for it would 
multiply litigation and would present the strange 
spectacle of a mere suspension of the arm of the 
law being used to recall a payment made upon a 
sound legal basis. 

Turning now to the cases, we find a long line of 
illustrations. In Munt v. Stokes (4 T. R. 561), the 
plaintiff's testator, an English subject, and master of 
a ship under Danish colors, gave a respondent a bond 
in exchange for a loan of money. By the laws of 
Denmark such an act by a foreign master was void; 
but the plaintiff in ignorance of this defense, which 
as a foreign law might be regarded as a matter of 
fact, paid on the bond the sum loaned. On the 
principles above stated the court found rightly for 
the defendant. That money loaned must be returned 
is a rule fundamental in every system of laws; but 
by the statutes of Denmark the State refused to 
coerce restitution when the loan was made to an alien 
captain of a Danish ship. When, therefore, the 
debtor paid, his belief in the existence of a claim and 
the facts on which it rested were in no wise mistaken. 
His error lay in supposing a right in the creditor to 
coerce payment. For like recovery has 
been denied where by mistake future acquired prop- 
erty has been sold under an assignment to satisfy a 
debt (Platt v. Bromage, 24 L. J. 63); or where one 
parish under a belief of right had received reim- 
bursement for the support of a pauper of an adjoin- 
ing parish (Farmer v. Arundell, 2 W. Black. 824); 
or where in paying a note which by mistake read for 
a less amount than that loaned, the debtor by a sec- 
ond mistake paid the full amount of the loan (Foster 
v. Kirby, 31 Mo. 496). 

In New York the leading case is that of The 
Franklin Bank v. Raymond (3 Wend. 69). Here the 
fact unknown was that at the time of payment the 
payer possessed a set-off to the full amount of the 
claim. The reasoning followed is that already out- 
lined: 


reasons a 


“The general principle of law is indisputable, that 
if a party pays money under a mistake of the real 
facts, he may recover back such money. What sort 
of facts are meant? Such facts as show that the 
demand on which the money was paid did not actu- 
ally exist against the person paying at the time the 
money was paid. * * * The debt paid by the 
defendants was one that subsisted against them at 
the time of payment. The fact of which they were 
ignorant did not show that there was no debt exist- 
ing at the time; it only showed that they were in a 
situation which enabled them to set-off against the 
demand they had paid, a demand due to them.” 

These would seem the last words on the subject, 
were it not for the criticism of Prof. Keener (Quasi- 
Contracts, p. 50). His ground is that: 
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“As between the debtor and the original creditor, | been condemned by the city, the commissioners had 


the difference in amount between the two debts | awarded him a certain sum. 


By a mistake he was 


represents what in conscience should be paid by one | paid a sum larger than that awarded, but not larger 
to the other. And the fact that in our system of law | than the actual value of the land. By the payment 
one claim does not extinguish the other and must be | the defendant was lulled into quiet, and allowed the 
pleaded, not as payment but by way of set-off or | time to expire in which he could lawfully file excep- 


counterclaim, does not prove that a creditor receiving | 
in such circumstances, not the amount of his debt | 
less the set-off, but the entire amount of his claim, | 
has not in conscience received more than he should 
keep. Accordingly it was held in Bize v. Dickason, | 
assignee, etc., that money so paid could be recovered.” 

This reasoning, it is plain, is a literal application of 
the saying that conscience must decide between the 
parties. In the opinion of the writer it is subject to 
exception. As is pointed out in our system of law 
mutual claims do not extinguish each other. On the 
contrary, before the statute both claims ‘had to be 
pursued in separate actions. In a jurisdiction, there- 
fore, where the statute does not obtain, such a pay- 
ment as that in the Franklin Bank case, far from 
being by mistake would be compulsory. Even with 
knowledge of its own claim, the debtor would have 
been compelled to pay the creditor in full; and hence 
what was compulsory with knowledge, could not be 
recovered if paid in ignorance. The fact that con- 
science might fight against this side or that would be 
immaterial, nor would it be made material by a 
statute which merely permits the debtor as defendant 
to set up in a suit by the creditor the claim which but 
for the statute, he could only assert as plaintiff. 
The opposing case cited (1 T. R. 285) was one before 
Lord Mansfield whose extreme theory as to the force 
of moral obligations has, as we have seen, never been 
followed. 

It does not follow that, when the set-off is ad- 
justed by parties not bound by legal theories, the 
two claims may not extinguish each other. In 
Belden v. The State (103 N. Y. 1), the Board of | 
Claims allowed an overpayment on one of three 
contracts between the plaintiff and the State to 
extinguish balances due on the two others, and 
this notwithstanding that an action on the part of 
the State would be barred by the Statute of Limita- | 
tions. The affirmance on appeal went upon the 
ground that the claims had come before a board em- | 
powered by statute to take an account and strike 
“a just balance between the parties,” and, ‘therefore, 
there was no authority in a higher court to set aside 
such settlements as were “ equitable and just.” 





On the same principle as the Franklin Bank case 
was decided (Buel v. Boughton, 2 Denio, 91), where 
the maker of a promissory note by mistake paid to | 
an indorsee the interest which by a prior mistake 
had not been mentioned in the paper, but which the | 
indorsee had taken the paper as carrying. The court 


denied recovery on the ground that the plaintiff had 
merely paid what in a court of equity the defendant 
would have been entitled to receive, and his only 
error was that he could not have been sued at law | 
in the cefendant’s name. Again in The Mayor, etc. | 
v. Erben (10 Bosw. 189), the defendant’s lots having | 


|of the parties, when the money is paid. 
| the. overpayments are not available under the plea 


tions to the report of the commissioners. In an 
action to recover the excess paid, it was held that the 
plaintiffs had not proved their averment of “ the pay- 
ment of a certain sum of money not of right due and 
payable.” The same reason prevailed in Royal Ins, 
Co. v. Beyers (9 Ont. R. 120). 

In Jackson v. McKnight (17 Hun, 2), the plaintiff 
made a payment to the defendant on a bond on which 
the principal was due. The payment was made and 
received by way of payment of interest; and the 
ground of the action was that, contrary to the belief 
of both parties, this interest had been paid before. 
The decision was that the payment was made on the 
very obligation on which the principal was due, and 
hence really made on the debt. The case, therefore, 
reduced itself to one of part payment on a debt, and, 
while entitled to credit pro tanto, the plaintiff could 
not recover on proof of his abstract intention. The 
case is criticised (Keener, Quasi-Contracts, 54), on 
the ground that, if sued, the plaintiff could not use 
the plea of payment. The case cited as opposed is 
McGinnis v. The Mayor, etc. (6 Daly, 416). Here 
the plaintiff's assignor received his salary in install- 
ments from the city, each payment being in full for 
the given interval. By mistake several installments 
were overpaid; and in an action for arrears the 
defendant pleaded the excess, not as a counterclaim, 
but as part payment. In disapproving the plea, the 
court said: 

“The counsel for the defendants mistook the 
practice in attempting to avail himself of the de- 
fense of the overpayment under the plea of payment. 
The payment to an officer of his salary at regular 


| stated times does not open a running account be- 
|tween him and the city, 
| withdraw a payment for one month, and, years after- 


so that the city may 


wards, perhaps, apply it to another month in a subse- 
quent part of the officer’s term. Where both parties 


| have, at the time of payment, applied the money to a 


certain debt, then due or believéd to be due, one of 


| them cannot afterwards appropriate the payment to a 


claim not in existence, and not in the contemplation 
Although 


of payment, they might have been pleaded as a set- 
off or counterclaim.” 
All that is here decided is that overpayments or 


| mistaken payments on one obligation cannot be ap- 


plied by way of payment on a different obligation. 


| A creditor may or may not be entitled in conscience 
| to retain whatever funds come into his hands, but it 
|is certain that where the supposed claim on which 


the money is paid does not exist at all, then the mis- 
take is intrinsic, and the money recoverable, whatever 
the state of other accounts between the parties. 

As a matter of pleading, therefore, the rule seems 
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to stand thus. If the contract is entire, or if, when 
divisible, the action is brought on the whole contract, 
then an excessive or mistaken payment on any one 
portion, not exceeding the full amount then due on 
the whole contract, cannot be recovered as paid by 
mistake, but must be treated as a discharge pro 
tanto. (Jackson v. McKnight, supra.) If the 
amount paid does exceed the full amount then due 
on the whole contract, then the excess may be treated 
as money had and received. On the other hand, an 
excessive or mistaken payment on one obligation 
must, if not sought in a direct action, be pleaded as a 
set-off in an action upon a second obligation. If the 
suit on one or several later installments of a 
divisible contract, then the plea also is by way of 
set-off, for at time of payment no debt had arisen 
on which the excess could have been applied 
(McGinnis v. The Mayor, supra; Farrel v. Burbank, 
so N. W. [Minn.] 485; Devine v. Edwards, tor IIl. 
138; David v. Kling, 77 Hun, 598). 

For like reasons, a payment in ignorance of a fact 
which renders the claim not void but voidable, will 
in the absence of fraud, be a collateral mistake. The 
obligation is always in existence. The right to avoid 
it is a mere personal privilege. When the privilege is 
waived, no new duty or right is created, but simply 
an old option abandoned. 


is 


This rule is of most importance in contracts of 
insurance. In contracts of this nature, an intentional 
concealment or a substantial misrepresentation at the 
outset of a policy, or a failure to fulfill any state- 
ment of fact or promise of performance inserted in 
the policy itself, will discharge the insurers from all 
liability thereon. On none of these grounds, how- 
ever, is the policy rendered void in the strict sense. 
Even though the contract declares itself to be 
avoided on the violation of any of these conditions, it 
means no more than that the contract is voidable at 
the option of those for whose benefit they were in- 
serted (Richards on Ins., p. 67; 2 American Lead- 
ing Cases, p. 62). Were the opposite true no for- 
feiture once reached could be waived by the insurer, 
any more than the contract of an infant once avoided, 
could be revived and affirmed. But the rule is uni- 
versal that any unequivocal and positive act by the 
insurer, recognizing the policy as still valid, is a 
waiver of all former known grounds of forfeiture, 
and the company 1s estopped from pleading them in 
defense (Morrison v. Marine Ins. Co., L. R., 8 
Exch. 40; Shearman vy. Niagara Ins. Co., 46 N. Y., 
526). All such representations, therefore, must be 
looked upon, not as in DeHan v. Hartley (1 T. R. 
343). as conditions precedent to the existence of a 
contract, but as giving the company the option of not 
regarding the contract as valid. The conclusion must 
be that any payment in ignorance of this option can- 
not be recovered (National Life Ins. Co. v. Minch, 
53 N. Y. 144; Stache v. St. Paul Ins. Co., 49 Wis. 
8&9). It is sometimes said that recovery is denied 
only when the company could nave discovered the 
breach upon inquiry (May on Ins., p. 1022). The 
point, however, never has been expressly passed on, 


but the better opinion seems to be that the company 
must be required at their peril to ascertain the fact 
before payment. In Smith v. Glens Falls Ins. Co. 
(62 N. Y. 87), it is said: ‘“ When the claim was 
made for the loss the company was required to ascer- 
tain the facts as to any breach of warranty. If it 
elects to pay the claim or what is equivalent to adjust 
it by an independent contract it cannot afterwards, 
in the absence of fraud, retract or fall back upon an 
alleged breach of warranty.” 

In Mutual Life Ins. Co. v. Wager (27 Barb. 354), 


| the court declared a distinction must be made be- 





tween “the misrepresentation or ignorance of a fact 
attending the loss upon which the money has been paid 
and the contract executed,and the misrepresentation 
or ignorance of an original fact which induced the 
making of the contract.” The statement must be con- 
fined in its meaning to cases where independent of 
the representations, no valid demand arose upon the 
policy and upon the facts, where something has been 
paid where not so much or nothing was due. Thus, 
where the life insured had not actually ceased before 
payment (British Ins. Co. v. Stewart, 9 Ct. of Sess. 
Cases [3d series], 534); or where the insured had 
received more than his interest (Pearson v. Lord, 
6 Mass. 81); or where the insured had already re- 
ceived complete indemnity for the loss (Castellain v. 
Preston, L. R., 11 Q. B. D. 380), the money, as paid 
under a mistake as to the existence of a real claim, 
was recovered. In Columbus Ins. Co. (18 Mo. 229), 
the distinction between these cases and those of 
merely voidable policies was overlooked. Here the 
insurance company was allowed to get back a pay- 
ment made in ignorance of the fact that the policy 
had been avoided by reason of a subsequent insur- 
ance obtained without their consent. The promise 
not to reinsure was not a condition precedent but a 
warranty, and as such within the rule stated above. 

In insurance as in other cases, fraud will, as a rule, 
render intrinsic a mistake otherwise extrinsic. It 
vitiates and taints the whole course of dealing, and 
renaers voidable both the obligation and the payment. 
The moment the plaintiff proves that he relied upon 
the fraudulent representations, and would not have 
made the payment unless induced thereby, he is enti- 
tled to recover whatever he has been defrauded of 
(Hartford Ins. Co. v. Matthews, 102 Mass. 221; 
3erkshire Ins. Co. v. Sturgis, 13 Gray, 177). 

Il1. The Mistake must lie between the Parties. 

A mistake which does not run between the payer 
and the payee, or does not concern the status in which 
one party presents himself to the other as occupying, 
is extrinsic. If there is no mistake between the 
primary parties, then that there may be a mistake 
between others is no concern of the one who pre- 
sents the claim. When a claimant, holding a status 
as to which there is no question, presents himself to 
a person and calls upon him to decide whether or 
not he will honor the claim, it would unsettle the 
stability of all commercial dealing, if such person, on 
proof ot errors between himself and a third person, 
could recover what he has paid upon his own de- 
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cision. There would be no end to controversy and_ the maker of a note or the acceptor of a bill on wien 


litigation, and the party receiving the money would 
hold it subject to a lawsuit until the statute of 
limitations intervened. 


(a.) Payment to wrong creditor. 


The most typical case, perhaps, is that of payment 
by mistake to a creditor other than the one intended. 
Here the sole error is the abstract purpose of the 
payor, and as to the essential points, the claim and 
capacity of the payee, there was no misbelief. Thus 
where a railroad company sent a check to a certain 
person, which fell into the hands of another by the 
same name with a chose in action against the com- 
pany for a greater amount, the money was not held 
to have been received to the company’s use (Pensa- 
cola R. R. Co. v. Braxton, 34 Fla. 471). A like result 
was reached where a sheriff paid an execution cred- 
itor the proceeds of an execution sale, in ignorance 
of the existence of an unrecorded lien on the land 
which the sheriff was later obliged to pay (Krumb- 
haar v. Yewdale, 153 Pa. St. 476). In this latter case 
the court said: “The money was due the defend- 
ant, though, as afterwards appeared, it was not pay- 


able out of the fund, being posterior in rank to the | i ap 
‘recovered on proof of mistake. 


claim of the city for paving. But this claim being 
unknown, the detendant received the money in good 
faith, supposing it to be his due.” 
the negligence of the plaintiff in instructing his 
agent, the latter paid the defendant for a safe which 
he had forwarded in supposed fulfillment of the 
plaintiff’s orders, whereas the plaintiff had intended 
that the whole transaction should be with another 
person of the same name, the payment was not re- 
covered (Levy v. Terwilliger, 10 Daly, 194). 
Again, in Behring v. Somerville (44 Atl. [N. J.] 
641), where a like result was reached, a mortgage 
had made a recorded assignment of his mortgage, but 
delivered the deed, which was ieft in his hands, to 
the defendant, a junior assignee, who was paid by the 
mortgagor the sum due him from the mortgagee. 


(b.) 

\Wnere, however, there is a mistake between one 
party and a third person, which renders false the 
status in which he deals with the other, then payment 
may be recovered. The status or authority of one of 
the parties is a fact which intimately concerns the 
other, and as the sole basis upon which they deal, it 


A mistake as to the status of either party. 


is a matter which runs directly between the two. | 


There is thus a second mistake lying between both 
and upon that mistake the payer can recover. 
As an example of a mistake as to the status of the 


payee may be cited the case of McKibben v. Doyle | 
(173 Pa. St. 579), where the plaintiff paid the de- | 


fendant for the use of a party wail, which it was 
subsequently ascertained the defendant’s grantor had 
reserved; or the case of Brathwaite v. Bain (Minn., 
69 N. W. 4), where the maker of a note paid it 
before maturity to the defendant who held it for the 
payee, but without any previous or subsequent 
authority to collect it for the payee. Under this 
heading, also, belong that large class of cases where 


Again, where by | 


a signature has been forged, or an amount altered, 
recovers from the payee or indorsee whatever he has 
paid thereon. Though the instrument may have been 
altered before it reached the hands of the indorsee, 
he presents himself to the party liable as indorsee 
of a good title to the bill or note as first made, and 
if he is not such there has been a clear mistake be- 
tween himself and the payer. 

As example of a similar mistake affecting the 
status of the payer may be cited the cases of Union 
Bank v. Sixth Bank (4 Coms. 452), and Appleton 
Bank v. McGilvray (4 Gray, 518), in both of which 
the payer, believing a certain note which had been 
sent it for collection had been in turn collected by its 
agents, paid the defendant from whom it had re- 
ceived the note. If the note had been collected the 
payer would have occupied the status of debtor to the 
defendant. It was the mistake as to this status which 
was intrinsic. 


(c.) Payment to a Third Person. 


Where payment is made to a third person in behalf 
of another, the money so paid cannot, as a rule, be 
If the payment was 
under belief of obligation, then clearly he acts from 
motives, not of mistake, but of policy. If it was so 
made, then the only contract is with the party for 
whom he pays, and the only mistake is between them, 
One who, for motives of self-interest, assumes or 
believes he has assumed obligations the discharge of 
which confer benefits upon third persons, cannot be 
allowed to vex these outsiders with claims if the 
obligation did not exist. As regards the outsider he 
is in the position of a volunteer, and bestows the 
right to receive by the bare act of giving. Neither 
would the reason of the rule be changed if, as in 
some jurisdictions, the beneficiary acquires a right 
to sue upon the beneficial contract. By this 
anomalous privilege, one who is in no privity with 
the parties, and has given no consideration, is, as an 
incident of an agreement between others, made a 
gift, as it were, of a chose in action upon the obliga- 
tion. The obligor, therefore, is still in the position 
of one whose conduct has conferred a gratuitous 
benett upon a third person; and thus comes under 
the rule that no one can make himself the creditor of 
another by unsolicited favors. 

According to this principle one who has paid 
| money to a third person in discharge of the sup- 
| posed debt of another, with or without an agreement 
with the supposed debtor so to pay, cannot recover 
on proof that nothing was in fact due (Boyer v. 
Richardson, 71 N. W. [Neb.] 981; Walker v. Conant, 
69 Mich. 321). Again where one with the consent of 
the creditor pays the supposed debt to a third person, 
| he cannot recover if nothing was actually owing 
| (Guild v. Balbridge, 2 Swan [Tenn.], 295). Upon 


| the same ground it has been decided that where 4 
| principal appoints an agent to make contracts the 
| benefits of which are to be conferred upon the agent, 
the agent is not personally liable therefor, if without 
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his knowledge his power has been revoked by the 
principal's death (Smout v. Ilberry, 10 M. & W. 1). 

This rule becomes of first importance in cases of 
checks and bills of exchange. It is at the bottom of 
the doctrine that money paid by the cashier of a bank 


to the holder of a check, in ignorance of the fact | 


that the drawer’s funds were overdrawn, cannot be 
recovered (Chambers v. Miller, 13 C. B. R. [n. s.] 
125). The ground assigned by the court was that the 
money, having been once paid by the bankers to the 
payee, became irrevocably his, because as between 
him and them there was no manner of mistake, for 
the check was genuine, and the money was due from 
the drawer to the payee, and the mistake as to the 
drawer’s funds in the hands of the bankers was a 
mistake between him and them only. The decision 
was affirmed in Pollard v. The Bank of England 
(6 Q. B. 623). The defendant had discounted a bill 
for the drawer, and had received payment from a 
firm of bankers under the mistaken belief that they 
held funds or the acceptor. It was held that the 


the defendant, and hence the latter held the amount 
on the drawer’s credit. 

In America the rule is represented by National 
Bank v. Burkhardt (100 U. S. 686), and Oddie v. 
City Bank (45 N. Y. 735). In the latter case, 
Church, Ch. J., said: 

“It is the right of the bank to reject the check, or 
to receive it conditionally; but if it accepts such a 
check and pays it, either by delivering the currency, 
or giving the party credit for it, the transaction is 
closed between the bank and such party. In the case 
of a deposit, the bank becomes at once the debtor of 
the depositor, and the title of the deposit passes to 
the bank.” 

On the same ground, it was decided in Manu- 
facturers’ Bank v. Swift (7o Md. 515), that where 
the defendant in good faith presented and was paid a 
check drawn on a trust fund, but given to the de- 
fendant in payment of a personal debt, the bank 
could not recover the payment as made by mistake. 

In New York, however, the rule of the latter of 
the two English cases has not been followed. The 
local law seems to be that where a promissory note 
is sent to a bank at which it is made payable, a pay- 
ment or giving of credit by the bank in ignorance of 
the state of the drawer’s account, will not preclude 
the bank, on discovering the error, from recalling its 
act, and serving notice on the indorsees, provided, of 
course, the parties can be returned to statu quo. Its 
act will not prevent it from recovering the money, 
nor be a defense to indorsers by way of a plea of pay- 
ment. The rule was first broached in Troy Bank v. 
Grant (Lalor’s Supp. 119); affirmed in Whiting v. 
City Bank (77 N. Y. 363; 89 N. Y. 604), and again 
followed in National Park Bank v. Manufacturing 
Co. (58 N. Y. 81). it is impossible to see how these 
decisions can be reconciled with the Oddie case, or 
with the general principle under discussion. 

It is scarcely necessary to add that where the 
holder deposits the check with knowledge that the 


/ment may be recovered (Martin v. 


| out laches. 
bankers could not have recovered their payment from | 


drawer is not in funds, a mistaken or careless pay- 
Morgan, 3 
Moore, 635; Peterson v. Union Bank, 52 Pa. St. 206). 


|The defendant is guilty of a fraud on the bank and 


any payment induced thereby may be recovered. 

The rule where checks have been paid, not over the 
counter of the bank, but through the medium of the 
clearing house, has been passed upon in some juris- 
dictions, and in Massachusetts a difference taken. 


| According to the articles of the Boston clearing 


house, which are similar to those elsewhere, the pay- 
ment required by the Association to a creditor bank 
upon a check presented, must be regarded as only 
provisional until the hour of one o’clock, to become 
final when the check is not returned at that time. In 
interpreting this agreement in Merchants’ Bank v. 
Eagle Bank (101 Mass. 281), the court assumed, in 
disregard of the above decisions, that payment over 


|the counter to the holder of a check drawn without 


funds may be recovered, whether made with or with- 
The natural result was that a payment 
through the clearing house would in no way differ. 
The very next case, however, in the same volume ot 
reports (Boylston Bank vy. Richardson), confined the 
rule to such payments as had been made. without 
carelessness. ‘The reason for such a result seems at 
fault, for even in the State in question (Appleton 
Bank v. McGilvray, 4 Gray, 518), the universal rule 
has been followed that a mere failure on the part of 
the plaintiff to avail himself of his means of knowl- 
edge, without any loss to the defendant, will not bar 
an action for the money. Where, however, there has 
been no laches, the former decision is still the law 
(Merchants’ Bank v. Bank of the Commonwealth, 
139 Mass. 513). In the presence of Chambers v. 
Miller, and the cases following it, it is impossible 
to see how the first and last of these decisions can be 
supported. In Preston v. Canadian Bank (23 Fed. 
R. 179), a more orthodox view was taken, and it was 
there held that a mistake discovered after half-past 
one o'clock, the hour named by the Chicago clearing 
house, could not be corrected by the bank making it 
upon any facts. 

The innocent assignee of a chose in action has the 
same standing as an innocent holder of a check. If 
the assignment is genuine and in ordinary course, 
the only error, if there is any, is between the assignor 
and the obligor. A payment to the assignee upon 
such an error is a payment upon a collateral mis- 
take. This ground is expressly taken in Merchants’ 
Ins. Co. vy. Abbott (131 Mass. 397). One Abbott had 
himself burned the buildings which he had insured 
with the plaintiff. He assigned his claim to Denny, 
Rice & Co., the defendants, who, on presentation, 
were duly paid by the plaintiff. The latter on dis- 
covering the fraud of Abbott sought to recover the 
payment. The action was denied on the following 
ground: 

“The only contract of the plaintiffs was with 
Abbott, and the only mistake was as between them 
and him. The money was voluntarily paid by the 
plaintiffs in discharge of Abbott’s supposed claim 
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upon them under their policy, and to these defend- 
ants as the persons designated by Abbott to receive 
it; and was in legal ctfect a payment by the plaintiffs 
to Abbott. As between the plaintiffs and these de- 
fendants there was no fraud, concealment or mis- 
take. These defendants had the rignt to receive trom 
Abbott the sum which was paid to them. The 
assignment which tney presented to the plaintiffs was 
genuine, and was all that it purported to be. They 
hold the money honestly for value, with the right to 
retain it as their own, under a title derived from 
Abbott, and independent of the fraud practiced ty 
him on the plaintiffs.” 

This decision, it is submitted, is opposed to that in 
Merchants’ Bank v. Bank of the Commonwealth 
(supra, ; and is ail the more significant because it ex- 
pressly cites with approval Chambers v. Miller, and 
Pollard v. Bank of England. 

In New York, a like protection has been accorded 
the assignee (Youmans y. Edgerton, 16 Hun, 28). 
Here one S. entered into a contract with K. to con- 
vey him the title of a certain piece of land. After 
K. had made several payments his interest passed to 
the plaintiff, and the defendant in good faith and for 
full value bought of S. the right to receive the pur- 
chase money. After several later payments S. was 
found to have had no title. 


In an action to recover | 





the court pointed out that the mistake lay between | 


K. and the plaintiff on the one hand, and the defend- 
ant on the other, and followed closely the wording of 
the extract quoted above. 

It remains but to add that where the claim assigned 
is one against the sovereign, any payment in ignor- 
ance of a defense against the assignor will not be 
regarded as a collateral error. In Attorney-General 
v. Perry (Comyns, 481), the defendant, an innocent 
purchaser of a drawback obtained by the fraud of 
the assignor from his majesty’s customs, was com- 
pelled to refund what he had received thereunder. 
To the objection that there was no privity between 
the king and the defendant, the court answered that 
“in the case of the crown the law will raise and 
create a privity so as to render him accountable who 
receives any of the king’s money.” A similar de- 
cision was reached in the American case of United 
States v. Philipps (21 D. C. 309). An army officer 
who had received his salary, assigned a claim for the 
same salary to the defendant, who seems to have been 
an innocent purchaser. The defendant was duly paid 
by a second paymaster, but was obliged by the court 
to refund as having been paid under a mistake of 
fact. 


IV. 
In Keener 6n Quasi-Contracts (pp. 77-80), excep- 
tion is taken to the doctrine of Collateral Mistake, 
and the opinion is advanced that in all these cases 
of payments to third persons the true ground of de- 
fense should have been purchase for value. Having 


The supposed claim must be actionable. 


acquired the legal title to the money ‘by purchase, the 
third party should be allowed to invoke the rule that 
one who parts with value in good faith for a legal 


title, takes the same free from equities. It is urged 
that if the theory of collateral mistake was logically 
pushed, the donee of a check, or of a gratuitous 
assignment, could retain whatever was paid under 
the mistake. While no cases are found upon the 
subject, it is submitted, however, that no such result 
is inevitable. The so-called assignment of a common- 
law chose in action is nothing but the delivery of a 
power of attorney to pursue the claim in the as- 
signor’s name. ‘lhe assignee is primarily an agent, 
an attorney acting for a principal. If the power was 
given without consideration, then, like any other 
agency, it may be recalled at the will of the assignor, 
and the rights of the donee against all parties be ex- 
tinguished. If it was given for value, or as security 
for a past debt, then it is irrevocable. Though the 
assignee sues in another’s name, this is but a form. 
Upon notice to the obligor he secures a vested in- 
terest, which in equity he may protect in his own 
name. He is thus a third person in the real sense 
of the term for he has a separate and indefeasible 
third interest. On the other hand, a mere donee of 
a power of attorney holds at discretion. His rights 
are all dependent. He is but the hand, as it were, of 
the assignor. Were he literally an agent, he would 
clearly be liable to the payer for whatever of the 
funds paid by mistake were still in his hands. In 
such a case, though the payment be nominally to a 
third person, no one would regard the mistake as 
collateral, for there was no independent third inter- 
est. The “ defense of purchase for value,” therefore, 
is not a doctrine opposed to or apart from that of 
collateral mistake. Rather is it a branch thereof; and 
of importance to mark the clear proposition that by 
payment to a third person is not meant payment to a 


‘third creature, but to an independent and distinct 


third interest. A ready test of such interest is the 


‘right to enforce it against at least one of the other 





' 485). 


two parties. 

The rule that the supposed claim must be action- 
able negatives a recovery, where the believed facts, if 
true, would merely make it desirable that the payer 
should pay. It is none of the business of courts to 
relieve against bad bargains. The course of specula- 
tion or a matter of policy must be left to a party's 
own judgment and its failure will be no ground for 
a recovery of the money (Harris v. Loyd, 5 M. & 
W. 432; National Life Ins. Co. v. Jones, 1 N. Y. 
S. C. [T. & C.] 466). Thus a payment cannot be 
recalled where one seeks to make a security more 
marketable by the settlement of a supposed charge 
thereon (Aiken v. Short, 1 H. & N. 210) ; or where 
the drawee has paid the bill on the belief that the 
security from the drawer, which accompanied the bill, 
was of value (Bank of Detroit v. Burkham, 32 
Mich. 328). 

The overpayment of a creditor under a mistaken 
sense of a legal obligation, entitles the payer to 
recover the excess. The fact that there is a valid 
debt does not render the payment of the surplus 
gratuitous (Farrel v. Burbank, 59 N. W. [Minn.] 
Thus excessive charges part to a common 
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the rates to other shippers, and in reliance upon the 
representations of the carrier that all its charges are 
uniform, are recoverable. Where interest has been 
paid through mistake on an obligation upon which 
none was ever designed to be due, it cannot be re- 
tamed (Hathaway v. Hagan, 8 Atl. [Vt.] 551; 
Worley v. Moore, 97 Ind. 15; Major v. Tardos, 14 
La. An. 10). It has been said that the want of ordi- 
nary diligence in looking up receipts, will render the 
overpayment gratuitous (Brummitt v. Mcturie, 
1o7 N. E. 351). But the better opinion is to the 
contrary (Byrnes v. Martin, 34 N. W. [Mich.] 688; 
Appleton Bank v. McGilvray, 4 Gray, 518; Townsend 
y.Crowdy, 8 C. B. [n. s.], 477). In certain cases, how- 
ever, the payer is, because of his position, obliged by 
law to ascertain the exact state of accounts at his 
peril. Thus if an executor without reasonable in- 
quiry pays legacies before the estate is settled, and 
finds that he has overpaid the legatee, he cannot re- 
cover the sum so paid. It is the duty of the executor 
to ciose the estate according to law, and not to em- 
barrass the legatee by blowing hot and cold (Lyle v. 
Siler, 103 N. C. 26). For the same reason it is the 
lega: duty of the agent, in settling his accounts with 


is an assumption of the risk (Simons v. Looney, 
24 S. E. [W. Va.] 677 


V. Rules in Case of Sale. 


In case of a sale, the mistake to be intrinsic, must 
be mutual and concern the existence or identity of 
the subject-matter. Thus money paid as the price of 
an interest in a mining lease, which the seller had 
long ago forfeited, 1s recoverable (Fisher v. During, 
33 Mo. 548); so with the purchase money of a bill 
void for want of a stamp (Gompertz v. Bartlett, 2 E. 
& B. 849); or for an interest in a contract of sale 
which the defendant has rescinded because the 


Hun, 388). 


Where a negotiable instrument has been 


fraudulently raised, an innocent purchaser may re- | 


cover the difference between what he has paid and 
what the parties on the paper before the alteration 
have paid or must pay (Jones v. Ryde, 5 
Taunt. 488). On the other hand the mere ignorance 
of extrinsic circumstances which might influence the 
price or value of the commodity will be no ground 
for a recovery when discovered,—and this, even if 
they were exclusively within the knowledge of the 
vendor (Laidlaw v. Organ, 2 Wheat. 178). 

Unless there is an implication to the contrary, a 
good title in the vendor is looked 
a part of the identity of the thing sold. In 
most cases of sale the buyer intends to buy, 
and the seller must be taken to sell the article 
not only for what it appears to be, but also as the 
seller's own. 


upon as 


chance, a lawsuit, but a title (Raphael v. Burt, C. & 
E. 325). Hence the rule is now universal that the 


carrier, without knowledge that they are in excess of 





The vendor desires to get not the} 
mere thing, b 2 rl ) enjoy the thing; not a} Be : 

: thing ut the right to enjoy he ng : sometime special counsel for the United States Military Govern- 
| ment of the Island of Cuba, read before the Georgia State Bar 
Association, at Warm Springs, Jaly 3, 1901. 


vendor in possession is understood to affirm that the 
property he sells is his own (Coolidge v. Brigham, 
1 Met. 551; Burt v. Dewey, 40 N. Y. 283). Where, 
however, the facts show that the vendor did not 
intend to assert ownership in himself, but simply to 
transfer whatever interest he had, then if he had no 
interest at all there has been no mistake as to the 
identity of the thing transferred (Cohn v. Ammi- 
down, 120 N. Y. 398). Such would be the conclu- 
sion where the buyer has equal opportunity with the 
vendor of investigating the title, as in the sale of 
real estate (Clare v. Lamb, 10 C. P. 334); in the sale 
by a pawnbroker of an unredeemed pledge (Morley 
v. Attenborough, 3 Exch. R. 500); by a seller in an 
official capacity (Waples v. United States, 110 U. S. 
630); or by the acknowledged owner of only a 
limitea interest, such as an administrator, a trustee, 
an assignee in bankruptcy, and auctioneer acting 
for a disclosed principal (Seemuller v. Fuchs, 64 
Md. 217). 
CuHar_es Henry TUuTT.e. 
New York City, August, 1901. 
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| DEVELOPMENT AND PRESENT STATUS OF 
his principal, to use all diligence in discovering to | 


what the latter is entitled. A careless overpayment | 


THE LAW IN CUBA.* 

In tendering your kind invitation to me to deliver 
an address at the present annual meeting of this 
learned association, your executive committee were 
thoughtful enough to suggest that, while the selec- 
tion of a subject was left entirely to my discretion, 
anything pertaining to the legal phases of the Cuban 
question, the constitutional convention, or the 
American occupation of the island, would be listened 
to with interest. I have accordingly selected a sub- 
ject relating generally to the development and pres- 


| ent status of the law in Cuba, but I shall speak with 
| particular reference to the new Constitution of the 


| republic which it is expected will soon be promul- 
vendor's title was defective (Beir v. Spaulding, 92 


gated and established. 

In following out the line of my remarks I shall 
not have occasion to deal with the historical de- 
velopment of the early law in Spain, because, while 
such a study undoubtedly would be of interest to 
the legal antiquarian, it forms no necessary part of 
the present paper, and, even if I were qualified to 
make it, would probably be of little value and less 
interest at a time and place like the present. To the 
Spanish Monarchical Constitution, however, which 
was extended to Cuba, and to the Civil and Penal 
Codes and Laws of Civil and Criminal Procedure 
and the Code of Commerce at present in force in 
Cuba, I shall refer somewhat at length. After a 
glance at the Constitution by which Spain vainly 
attempted in 4897 to establish self-government in 
Cuba, and at the modifications in the laws of Cuba 
affected by the United States military government 





* Annual address of Lucius Q. C. Lamar, of the New York Bar, 
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in the island, I shall conclude by a consideration 
more or less in detail of the new Constitution of the 
Republic of Cuba, including the appendix thereto of 
the Platt rider or senate amendment to the army 
appropriation bill of our own congress. 

The topic cannot fail to be of importance, con- 
sidered from any point of view, when it is remem- 
bered that the Cuban question is in many respects 
a question to be settled by the people of the United 
States, and that this Constitution of the new re- 
public will soon be submitted to the President and 
congress of the United States for consideration and 
approval by them. 


I. SpaAnisH MOoNARCHICAL CONSTITUTION 
CoveEs. 


AND 


In the early days the government of Cuba, in 
common with that of the other Spanish colonies, 
was conducted on the theory that newly discovered 
territory belonged to the crown, and that all political 


control was vested in the King, who appointed all | 


the viceroys, captains-general and governors. When 
Cuba was colonized by Velasquez, this control was 


mainly exercised through the Council of the Indies. | 


From that time to the year 1621 the laws of Spain 
applied equally to all her colonies, but thereafter 
they did not so apply unless express declaration was 
made to that effect. Special decrees and regulations 
modifying the application of the laws to the colonies 
or promulgating new laws were not 
and a compilation of them in 1680 was published as 
the Laws of the Indies. This and the famous Siete 
Partidas, on which the Laws of the Indies were 
largely based, comprised the Code under which the 
people of Cuba were formerly governed. 

When the Americans assumed general jurisdiction 
over Cuba on January 1, 1899, they found in force 


in the island, in addition to the Spanish Monarchical | 


Constitution, five principal codes which constituted 
the .main body of the Civil and Penal Law of the 
island. These were the Penal Code, the Law of 
Civil Procedure, the Code of Commerce, the Law of 
Criminal Procedure and the Civil Code. These 
important Spanish Codes had been extended during 
the last twenty-five years by royal decree to the 
Spanish ultramarine possessions in substantially the 
same form in which they had existed in the penin- 
sula. 
much activity on the part of Spain in providing laws 


for Cuba. 


The present Constitution of the Spanish monarchy 
was decreed and sanctioned by Don Alfonso XII in 
Union and agreement with the cortes of the king- 
dom on June 30, 1876. By this Constitution it was 
ordained that the Spanish provinces beyond the sea 
should be governed by special laws, but the govern- 
ment was authorized to apply to the colonies laws 
theretofore or thereafter promulgated for the penin- 
sula, with such modifications as the government 
might judge convenient, at the same time informing 
the cortes. Accordingly, three years later, by royal 
decree of May 23, 1879, the Penal Code of Spain 





infrequent, | 


In the last quarter of a century there has been | 


a 
— 


was extended to Cuba. This Code is a volume about 
the size of the Penal Code of the State of New 
York, is divided into three parts, and contains in all 
634 articles. The first part contains general pro- 
visions regarding both crimes and misdemeanors, the 
persons liable and the penalties. The second part, 
the main body of the work, contains a full enumera- 
tion of the crimes punishable by law and _ their 
various penalties. The third part deals with mis- 
|demeanors as distinguished from crimes. The 
| diversity of conditions between Spain and Cuba was 
| the cause of the Penal Code suffering more altera- 
‘tions than the other Codes which were subsequently 
| extended to the island. The Penal Code of Cuba 
| 





is a scientific codification of criminal law similar in 
many respects to the reformed Penal Codes in the 
| United States. 

| The Spanish Monarchical Constitution itself was 
the next to be extended. This was done by royal 
decree of April 7, 1881. In passing it may be inter- 
esting to note that, while the Constitution was 
extended to Cuba and Puerto Rico it was not 
-extended to the Philippines, that archipelago re- 


;maining directly and immediately subject to the 
power of the King. Thus we see the doctrine of 
the Constitution following the flag, or extending 
ex proprio vigore over colonial possessions, had no 
part in Spanish jurisprudence. 

The present Code of Practice of Spain, or what is 
called in literal translation the Law of Civil Pro- 
cedure, was extended to Cuba by royal decree 
September 25, 1855, after the General Codification 
Commission of the Spanish Colonial Department 
had concluded the study of the changes advisable to 
be effected in the Law of Civil Procedure in force 
in the peninsula for its application to Cuba. This is 
an elaborate work, being the longest of the five 
principal Codes. It contains 2,143 articles, and is 
divided into three books. The first book contains 
provisions common to contentious and voluntary 


jurisdiction. The second book is devoted to con- 
tentious jurisdiction. The third book relates to vol- 
| . . . . . . . . . 

| untary jurisdiction. By contentious jurisdiction 


Spanish jurisconsults understand that jurisdiction 
which is exercised when one party invokes the aid 
of the law against another party that disputes his 
demand, that is, where the parties are suing each 
other contradictorily. By voluntary jurisdiction is 
understood that which is exercised when a person, 
having a right to resist a demand, appears as a 
consenting party. Of the former class may be 
mentioned intestate and testamentary proceedings, 
insolvency proceedings and proceedings in bank- 
ruptcy. The latter class includes proceedings for 
adoption, appointment of tutors or guardians, pro- 
bate of wills, and opening and administration of 
successions. 

On January 28, 1886, the Code of Commerce, 
which had been adopted in Spain in 1829, and there- 
after amended, was formally extended to Cuba. 
This Code contains four books, and its articles num- 
ber in all 955. The first book treats of merchants 
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and commerce in general. The second book treats 
of special commercial contracts, including co-part- 
nerships, corporations, banks, railroad and insur- 
ance companies, negotiable instruments and the like. 
The third book is devoted to maritime commerce, 
the law of shipping, charter parties, loans on 
bottomry and respondenti, marine insurance and 
average. Book fourth contains provisions in re- 
gard to suspensions of payments, bankruptcy and 
prescriptions. 

The next Spanish Code which was put in force in 
Cuba was the Law of Criminal Procedure, and this 
was effected by royal decree of October 18, 1888, 
with the modification proposed by the Spanish 
Colonial Code Commission. The Law of Criminal 
Procedure is a Code of seven books and 998 articles, 
relating respectively to the general provisions of 
criminal procedure, the sumario or preliminary in- 
yestigation, similar in many respects to our grand 
jury proceedings, the oral trial, special proceedings 
against public officers and others, criminal appeals, 
proceedings in misdemeanor cases, and the execu- 
tion of sentences. The Law of Criminal Procedure 
contains, among other things, a provision known 
as careo, whereby prisoners are personally con- 
fronted by the witnesses in the presence of the 
judge for the purposes of cross-examination. This 
is the Code, which, as it has been modified from 
time to time by the American military government, 
prescribes the procedure for the trial of the officers 
and employes accused of embezzlement of Cuban 
post-office funds. 

The last of the five principal Spanish Codes in 
force in Cuba is by no means the least important, 
namely, the Civil Code, which is one of elementary 
law and not of practice. It was adopted in 1888 in 
Spain, and took effect July 31, 1889, in Cuba. It 
had been projected for about half a century, but its 
final adoption was delayed by controversies as to 
local rights and customs, and was only agreed to 
eventually by effecting a compromise recognizing 
some measure of home certain of the 
provinces of the kingdom. The general plan of the 
work is not unlike that of the Code Napoleon and 
the other European Codes of similar character. The 
preliminary title treats of laws, their effect, and the 
general rules for their application. Following this 
the work is divided into four books, the first book 
relating to the Law of Persons; the second to the 
Law of Things; that is to say, property, ownership, 
and its modifications; the third book to the differ- 
ent methods of acquiring ownership; and the fourth 
to obligations and contracts. I have never seen a 
code of law which in my judgment exhibited more 
precision of statement or better system of classifica- 
tion. This is the code which the learned French 
jurisconsult Levé declared to be more scientific than 
the Code Napoleon. 

Thus, we see, that in Cuba there are to-day, in 
addition to the Spanish Monarchical Constitution, 
so far as it is applicable, five interesting modern 
codes of law. There are also a few other important 


rule in 





laws of a general nature, among others, the Hypothe- 
cary or Mortgage Law, and the laws relating to the 
municipalities and provinces of the island, but lack 
of time will prevent any consideration of these. 





Il. Spanish AUTONOMICAL CONSTITUTION. 


The Spanish Autonomical Constitution of No- 
vember 25, 1897, endeavoring to establish self-gov- 
ernment in Cuba, was continued in existence about 
a year as a concession to the protests of the United 
States against the oppression of the Cuban people 
formerly practiced by the Spanish rulers. That 
system of colonial self-government proposed by 
Sagasta and drafted by Moret, the home secretary, 
was a laborious but unsuccessful effort to apply to 
the Spanish Antilles the autonomy of Canada as 
it could be learned from the books. Its record is 
a record of failure, the system never having been 
accepted by the Cubans. 


Ill. AmericAN MuiLitary GOVERNMENT. 


By proclamation of January 1, 1899, the military 
governor, pursuant to authority vested in him by the 
president, declared that these Codes of Civil and 
Criminal Law should remain in force, but might be 
modified and changed from time to time when 
found necessary in the interest of good government. 
When the exercise of American authority began 
first in the province of Santiago, one of the earliest 
acts of sovereignty was the issuance of a Bill of 
Rights, based upon the guarantees of personal 
liberty contained in our own Federal Constitution. 
It may be interesting to note that by the seventh 
article of that bill it was declared that “‘ The writ of 
habeas corpus should not be suspended except when 
the commanding general deemed it advisable.” 
But it is a fact that at that time the writ of habeas 
corpus was unknown to Spanish or Cuban law, and 
that the writ was not promulgated until more than 
two years later. There was, therefore, hardly any 
likelihood of the privileges of that beneficent writ 
being suspended when it had in fact no actual! or 
legal existence. To change the laws to which a 
people have been accustomed for a long series of 
years is under all circumstances a doubtful experi- 
ment. A disposition was at first shown by the 
American military government to go far beyond the 
bounds of prudence and reason in this respect. 
The English Common Law and its adaptation in the 
United States do not suit a people who are accus- 
tomed to the Roman law. It was an unwarranted 
assumption that the American military government, 
which only “provisionally occupying” the 
island of Cuba, was justified in rooting out the Latin 
law, notwithstanding that the people of Cuba had 
been accustomed to it nearly four hundred years. 
Owing to the determined opposition of the Cuban 
Bar Association to radical changes in the existing 
laws, this misguided purpose was _ fortunately 
finally desisted from, and conservatism has now 
taken the place of enthusiasm. The bulk of the 


was 


| changes in the laws made by direction of the Amer- 
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ican military authorities are too transitory to require 
detailed analysis. 

I agree with one of our own civil lawyers, eminent 
for his profound knowledge of the Roman system, 
“that the student of Spanish jurisprudence is im- 
pressed with the learning and juristic ability which 
it displays. There is no trouble in this respect. It 
is a noble system. But the contrast between the 
splendid science of the system and the moral quality 
of its administration in the former Spanish colony 
has been very pathetic. I imagine that no impartial 
Spaniard would deny that the administration of law 
in the colonies has been pervaded with corruption 
and abuse of every sort. The old question — Quid 
leges sine moribus?— Of what use are statutes with- 
out morals?—must at once recur to the mind of 
the observer. No matter how refined and scien- 
tific may be the codes of a nation, they are of little 
worth unless in the mind of judges and advocates 
the rules of entire honesty and impartiality shall 
exercise a continual and controlling force.” 


IV. CoNsTITUTION OF THE REPUBLIC OF CUBA. 


I arrive now at a consideration of the new Con- 
stitution of the Republic of Cuba, which is to be 
submitted to the approval of the president and 
passed upon by the people of the United States 
through their representatives in congress. Of the 
Constitution of the revolutionary government in the 
Philippine Islands an eminent American authority 
has said, “ There are not ten men on the planet who 
could have made one better.” After a critical 
examination of both documents, I offer it as a 
modest opinion that the thirty-one delegates of the 
Cuban constitutional convention have done for 
Cuba what the learned senator from Massachusetts 
considers beyond the power of all but ten men on 
the planet to do for the Philippines. Indeed, I do 
not hesitate to say that in my judgment in the mat- 
ter of form at. least, a minor matter, the new Con- 
stitution of the Republic of Cuba unquestionably 
excels that of the United States. As to the practical 
working value of this fundamental law for the new 
republic no sound judgment, of course, can be 
formed until the new government is left to stand 
on its own support among the people of whose in- 
stitutions it is to be a part. 

I have here a copy of this fundamental law for the 
new republic. It is printed in Spanish and certified 
under the seal of the convention. It has not yet 
been officially submitted to the government of the 
United States, and, so far as I know, has never been 
translated into English. It is a pamphlet of thirty- 
one octavo pages, and is entitled, “ The Constitution 
of the Republic of Cuba.” 

The preamble states: “We, the delegates of the 
people of Cuba, assembled in constitutional conven- 


tion, in order to frame and adopt the fundamental | 
law of their organization, as a sovereign and in- | 
dependent state, to establish a government capable 
of fulfilling its international obligations, to main- 
tain order, secure liberty and justice, and promote 


the general welfare, do agree to and adopt, invoking 
the favor of God, the following Constitution.” This 
preamble is important as showing the purpose and 
determination of the delegates to organize the people 
of Cuba into a sovereign and independent state, 
as distinguished from a protected or dependent 
State. Such was the wish and desire of the people 
of Cuba as it was duly and legally expressed by 
their representatives in assembly. 

The Constitution is next divided into fourteen 
titles and one hundred and fifteen articles. The first 
title treats of the nation, the form of government, 
and the national territory. The purpose and de- 
termination of the delegates to constitute the people 
of Cuba into a sovereign and independent state is 
here again expressed, so apparent was the desire of 
the convention to leave no room for question on this 
point. The same clause adopts the republican form 
of government. The territory of the republic is 
defined to be the Island of Cuba and also the ad- 
jacent islands and keys which with it were under 
the sovereignty of Spain until the ratification of 
the Treaty of Paris. This clause was carefully pre- 
pared and purposely inserted so as to avoid any 
question as to the legality as to the title of Cuba to 
the Isle of Pines, and this I shall have occasion to 
mention later. The present division of the territory 
of the republic into six provinces is retained. 

The second title deals with Cubans. Cuban citi- 
zenship can be acquired, lost, and recovered. It can 
be acquired only in the two usual ways, namely, by 
birth and naturalization. It is interesting to note 
that these provisions relating to* Cuban citizenship 
were taken from the Spanish Monarchical Consti- 
tution and the Civil Code. 

The third title relates to aliens or foreigners. The 
persons and property of foreigners are guaranteed 
the same protection as the persons and property of 
Cubans, and foreigners must contribute to the public 
expenses of the state, province and municipality. 


When the Philadelphia convention was framing 
the constitution of the United States in 1787, it 
might have been expected that they would have 
followed the example of the great charters of Eng- 
lish liberty, and that in their completed work would 
have been found a full and clear enumeration of 





those rights which were deemed indefeasible, and 
which might lawfully be asserted against the gov- 
ernment itself. The importance of this, however, 
did not impress itself on the minds of the members 
of that body. There was not in the Constitution 
any attempt at a systematic enumeration of funda- 
mental rights, and the absence of this was made 
the ground of persistent opposition to the ratification 
\of the Constitution. Some of the leading States 
were induced to ratify only in reliance upon the 
| bill of rights being added to the Constitution, and 
this was done in the eight articles of amendment. 
Of the importance of a full and complete enumera- 
‘tion of such rights the delegates to the Cuban con- 
stitutional convention were not unmindful. The 
‘fourth title of their Constitution contains a long 
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catalogue of the individual rights which it guaran- 
tees. All Cubans are equal before the law. The 


republic does not recognize special charters (fucros) | 


or personal privileges. No law shall have retro- 
active effect except penal laws when they are favor- 
able to the delinquent or accused. This clause is taken 
from the Spanish Penal Code in force in Cuba, and 


affords an example of the precision of statement | 


common to civil lawyers. The provision of the 


Constitution of the United States is that “No ex | 
It required a deci- | 


post facto law shall be passed.” 
sion of the Supreme Court to show that this was a 


prohibition of the passage of retroactive criminal | 


laws as distinguished from civil laws, and the state- 
ment of the court in the same case that retroactive 


criminal laws may be passed provided they are| 
favorable to the accused is a clear instance of judi- | 


cial legislation. 


The Cuban Bill of Rights guarantees that the ob- | 


ligations of civil contracts shall not be annulled or 
impaired by the legislative or executive power, and 
also that the death penalty shall never be imposed 
for crimes of a political character. The bill declares 
that no man shall be arrested except in cases and 


manner provided by law, and then contains the fol- | 


lowing further guarantees of personal liberty: 


“Every person arrested shall be put at liberty or 
delivered to the competent judge or court within 
twenty-four hours following the act of arrest. 
Every arrest shall be rendered without effect or 
enlarged to imprisonment within seventy-two hours 
after the prisoner has been delivered to the com- 
petent judge or court. During the same period the 
party interested shall be notified of the issuance of 
the interlocutory judgment. No one shall be im- 
prisoned except by virtue of an order of a competent 
judge or court. The prisoner shall be heard, and 
the order on which the warrant has been issued, 
shall be affirmed or set aside, within seventy-two 
hours following the act of imprisonment. No one 
shall be indicted or sentenced except by a com- 
petent judge or court by virtue and in the form of 


laws enacted prior to the crime. Every person 


arrested or imprisoned without due process of law | 


shall be put at liberty on the petition of himself or 
of any citizen.” 

It may be surprising to some to learn that these 
elaborate guarantees of corporal liberty are copied 
literally from the Spanish Monarchical Constitution. 
In terms they afford a guarantee of protection of the 
liberty of the citizen against arbitrary arrests, and 
correspond to the right to habeas corpus in English 
and American constitutional laws. It does not 
speak ill for the Cuban lawyers that they have fully 
and unequivocally incorporated into the body of 
their Constitution the right to this protection of the 
liberty of the citizen from arbitrary arrests, when 
our own Constitution contains no express declara- 
tion of the right to the writ, but only the implied 
recognition in the provision that “ The privilege of 
the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the 


| public safety may require it.” When the promulga- 
| tion of the writ of habeas corpus by the American 
military authorities was being considered, Cuban 
lawyers objected to this engrafting of exotic writs 
into their legal system, and contended that the 
_remedies provided by the English writ were fully 
| guaranteed by the Constitution and prescribed by 
| the Code of Criminal Procedure. Finally, after two 
years and a half of delay, the writ was put in force 
by the American government, going into effect 
December 20, 1900. It is to be observed that there 
is no provision in the Cuban Constitution making it 
certain that it will be kept in force in the future. 

One of the weaknesses of a written constitution 

is that it is likely to invade the domain of ordinary 
legislation, instead of being restricted to funda- 
‘mental rules, and thereby to invite demoralizing 
jevasions. The provision of the Cuban Bill of 
| Rights that, “ No one is obliged to testify against 
himself, nor against his or her spouse, or his or her 
relations within the fourth degree of consanguinity 
or the second of affinity,” affords an instance of the 
Constitution invading the domain of ordinary legis- 
| lation, this provision being taken from the Code of 
Criminal Procedure in force in Cuba. 

The secrecy of correspondence and other private 
documents as well as a man’s domicile are rendered 
inviolable, thus guaranteeing the right of the people 
to be secure in their persons, houses, papers 

and effects against unreasonable searches and seiz- 
\ures. The freedom of speech and of the press, and 
the right of the people peaceably to assemble and to 
| petition the authorities, shall not be abridged. 
| Freedom is guaranteed to profess any religion and 
|to exercise any form of worship without other 
| limitation than respect to Christian morality and 
| public order. The church shall be separate from the 
| State, and the State shall not be able to aid any 
| religious establishment. 
| 


No Cuban may be expatriated, and none may be 
| prohibited from entering the territory of the repub- 
|lic. Primary instruction is obligatory. Nobody 
shall be deprived of his property except by com- 
petent authority and for cause justified by public 
utility, first rendering just compensation. Con- 
| fiscation of property shall not be imposed in any 
case. Nobody is compelled to pay any tax or im- 
post which has not been legally established, and the 
collection of which is not made as prescribed by 
law. The enumeration of rights expressly guaran- 
teed by this Constitution does not exclude rights 
which may be derived from the principle of the 
sovereignty of the people and the republican form 
of government. Laws which regulate the exercise 
of the rights guaranteed by this Constitution shall 
be void if they diminish, restrict or modify such 
rights. 

Universal suffrage is guaranteed in the provision 
that all male Cubans twenty-one years of age have 
the right to vote, with the usual exceptions of per- 
sons mentally incapacitated and judically disquali- 
fied for crime, and with the other exception of in- 
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dividuals belonging to the land and sea forces while 
in active service. This taking away the right to 
vote from soldiers and sailors in active service is 
novel, and finds no place, I believe, in the Constitu- 
tion of the United States or the Constitution of the 
State of New York. There will be minority repre- 
sentation in all municipal, provincial and State elec- 
tions. These provisions give to freedmen and other 
colored persons the right to impartial consideration 
in the law of suffrage throughout the republic. 
There was neither color line, nor property qualifica- 
tions, nor educational requirements in the Cuban 
war for independence. There can be none in de- 
termining the future government of the republic. 

As we have seen, the Constitution of the United 
States provides that the writ of habeas corpus may 
be suspended when in cases of rebellion or invasion 
the public safety may require it. Nothing is there | 
said about the suspension of other constitutional | 
guarantees of individual rights. The Cuban Con- 
stitution, following in this respect the Constitution 
of Spain, authorizes the temporary suspension of | 
the guarantees corresponding to the writ of habeas | 
corpus, and some of the others which I have men- 
tioned, when the security of the State may require it. 
The Cuban Constitution limits the power to sus- 
pend these guarantees within narrower bounds than 
do the legislative precedents in Great Britain and 
the Constitution of the United States. 

The fifth title of the Cuban Constitution declares 
that sovereignty resides in the people of Cuba, and 
that from them all public powers are derived. 

The Constitution then adopts the usual and 
natural classification of governmental powers into 
legislative, executive, and judicial, and provides the 
checks and balances of government which are sup- 





posed to be essential to free institutions. 


The sixth title relates to the legislative power, | 


to the two legislative bodies, the senate and house 
and their respective composition and powers. 
same title enumerates certain expressed powers con- 
ferred upon the congress, which are very similar to 


The | 


the specific enumeration of national powers in the | 


Constitution of the United States. There is the 


power to pass laws, to provide revenue, to contract | 


debts, to coin money, to regulate weights and meas- 


ures, and to make rules for the regulation and in- | 


crease of foreign and domestic commerce. There is 
also power as to post-offices and telegraphs, and 
power to lay and collect taxes, to regulate natural- 


ization, to organize land and sea forces, to grant | 
amnesties, to declare war and approve treaties of | 


peace, and to provide for filling up vacancies in the 
presidency. The congress is expressly prohibited 
from tacking on riders-to appropriation bills. 

The seventh title deals with the executive power, 
which is to be exercised by the president, and pre- 
scribes his duties and powers. In order to be presi- 


dent it is necessary that the candidate should be 
forty years old, in the full enjoyment of civil and | 
political rights, and a Cuban by birth or naturaliza- 
tion; and, in case of naturalization, to have served 


Cuba with arms in her wars for independence at 
least ten years. This last clause was added in order 
to make it possible that Maximo Gomez, a native of 
Santo Domingo, might become president in case he 
should elect to become a Cuban by naturalization. 
The president is to be elected for four years, and 
nobody can be president three consecutive times. 
Nor can the president leave the territory of the 
republic without authorization by congress. 

The eighth title makes provision for a vice-presi- 
dent of the republic, and the ninth title for the secre- 
taries of the cabinet. The tenth title treats of the 
judicial power, and its exercise by a Supreme Court 
and such other courts as may be established by law, 
and contains certain general provisions concerning 
the administration of justice, which shall be free 
throughout the territory of the republic. The 
eleventh title contains general provisions regarding 
the provincial system, and the twelfth title similar 
provisions regarding the municipal regimen. The 
thirteenth title declares that all property existing in 
the territory of the republic, which does not belong 
to the provinces or the municipalities, belongs to 
the State, excepting private property. The four- 
teenth title provides that the Constitution cannot be 
amended in whole or in part except by agreement of 
two-thirds of the total number of members of each 
house of congress. There is a schedule of seven 
temporary or transitory provisions which relate 
among other things to the steps necessary to put 
the new Constitution into effect. The Constitution 
was signed in the hall of the convention in Havana, 
on February 21, 1901, just six years lacking three 
days after the beginning of the last war jor 
independence. 

Gladstone said that the Constitution of the United 
States is the most admirable work which was ever 
created at any one time by the genius and will of 
man. These words have been frequently cited to 
express the idea that the Constitution of the United 
States as it left the hands of the Philadelphia con- 
vention was something entirely new, and an original 
creation. The Cuban Constitution, like the Con- 
stitution of the United States, is not the original 
work of a certain group of men, nor is it the fruit 
of any one epoch of time. .It is both something 
more and something less than that. It will not be 
found left isolated in history without antecedents. 
Its titles contain, albeit in a new dress, many of the 
ancient principles to which long ages of constitutional 
struggles in England gave birth, and in order to 
determine and appreciate its creation it is necessary 
to consider the political development of many gen- 
erations of men both in England and in the United 
States, and in Spain. 


V. Pratt AMENDMENT. 


I conclude now with some brief remarks concern- 
ing the so-called Platt proviso or senate .amend- 
ment to the army appropriation bill of our own 
congress, which has for its object a definition of 
the relations hereafter to enlist between the govern- 
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ment of Cuba and the government of the United 
States. I will not detain you by reading the whole 
of that amendment, about which so much has been 
said and written of late, for the substance of its 
provision must be remembered by you all. In deal- 
ing with this part of my subject I shall endeavor to 


state as nearly as I can the attitude and views of the | 


people of Cuba in that matter as expressed by their 
representatives in the constitutional convention. 

In their opinion as to the nature, character and 
extent of the relations which should exist between 
the government of Cuba and the government of the 
United States the Cubans stood upon the joint reso- 
lution of our congress declaring war with Spain, 


upon the Treaty of Paris, upon the only decision of 


our Supreme Court directly affecting Cuba, and 
upon the provisions of their own Constitution. 

The Cubans kept in mind that the joint resolu- 
tion of April 20, 1898, provided that the people of 
the Island of Cuba are, and of right ought to be, 
free and independent, and that the United States 
thereby disclaimed any disposition or intention to 
exercise sovereignty, jurisdiction or control over 
the said island, except for the pacification thereof, 
and asserted its determination when that was ac- 
complished to leave the government and control of 
the island to its people. 


They also remembered that by the Treaty of 
Paris it was provided that the United States would 
assume and discharge the obligations that might 


under international law result from the fact of its 
occupation, for the protection of life and property, 
“so long as such occupation should last;” and that 
any obligation assumed in that treaty by the United 
States with respect to Cuba were expressly limited 
to the time of its occupation thereof. 

In the only decision of the Supreme Court of the 
United States directly affecting Cuba it was held 
that the act of April 20, 1898, declaring war be- 
tween this country and Spain, was not passed for 
the purpose of making Cuba an integral part of the 
United States, but only for the purpose of com- 
pelling the relinquishment by Spain of its authority 
and government in that island, and the withdrawal 
of its forces from Cuba and Cuban waters. Up to 
the time of that decision in January of this year, 
and before the passage and approval of the so-called 
Platt amendment, it is true, that the Supreme Court 
was of the opinion that all that had been done in 
relation Cuba had had that in view, and 
so far as that court was then informed by the public 
of the of this 
nothing had been done 


to end 


history relations 


island, 


country with that 
up to that time, 
inconsistent with the declared object of the war with 
Spain. In that case the Supreme Court decided that 
Cuba is none the less foreign territory, within the 
meaning of the act of congress, because it is under 
a military government, appointed by and represent- 
ing the president in the work of assisting the in- 
habitants of that island to establish a government 
of their own, “under which, as a free and inde- 
pendent people, they may control their own affairs 
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without interference by other nations.” Perhaps 
the occupancy of the island by troops of the United 
States was a necessary result of the war. Perhaps 
that result could not have been avoided by the 
United States consistently with the principles of 
international law or with its obligations to the peo- 
ple of Cuba. Perhaps it is true, as the Supreme 
Court says, that, as between Spain and the United 
States — indeed, as between the United States and 
all foreign nations— Cuba, upon the cessation of 
hostilities with Spain and after the Treaty of Paris, 
was to be treated as if it were conquered territory. 
But, as the Supreme Court expressly held, as be- 
tween the United States and Cuba, that island is 
“held in trust for the inhabitants of Cuba to whom 
it rightfully belongs, and to whose exclusive control 
it will be surrendered when a stable government 
shall have been established by their voluntary ac- 
tion.” Before the passage of the Platt amendment 
the constitutional convention de- 
clared in the preamble and again in the first article 
of their Constitution that they had assembled in 


the delegates to 


order to frame and adopt the fundamental law of 


their organization as a sovereign and independent 


| state. 


,to war with Spain. 


The independence of Cuba was the thing upon 
which we relied for our justification when we went 
We made a solemn proclama- 


tion that, having secured that independence, we 
would depart and leave Cuba free to frame a 
government for herself and in her own way. In 


due time Cuba proceeded to frame a government 
for herself in and by the Constitution which I 
have read to you. But, before that work was com- 
pleted and after we had stated to her in words that 
not misunderstood that she need not as 


could be 


;a part of her Constitution provide for or agree with 


the 
we 


of the 


between 


the United States upon 
the two countries, 


proposed, in violation of the rules of the Senate, a 


government 
relations to exist 
rider to a pending appropriation bill, in the closing 
hours of the last session of congress, ordering the 
Cuban constitutional convention to make the arti- 
cles of that rider a part of their fundamental law, 
absolute condition the withdrawal of 
our armed control and leaving the government of 


as an 


upon 
the island to its own people. The Cubans consid- 
ered every one of those provisions an infringement 
upon the sovereignty and independence of the island, 
and an imposition of conditions that our govern- 
ment should not impose upon our own States, and 
that they were imposed under duress upon what our 
own Supreme Court had expressly declared to be 
a foreign country held by us in trust. 

The Cubans objected to the Platt amendment 
because in their opinion, under it the people of Cuba 
will not be free and independent; and because, the 
island having been long since “ pacified,” the United 
States, in violation of the joint resolution, now show 
a disposition to exercise sovereignty and jurisdiction 
and control over the island, and an intention not 
to leave the government and control of the island 
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exclusively to its people. They objected to the 
amendment because it compels the government of 
Cuba to consent that the United States may inter- 
vene hereafter in Cuba for discharging obligations 
with respect to Cuba imposed by the Treaty of Paris 
on the United States, notwithstanding by the terms 
of that treaty those obligations were expressly lim- 
ited to the time of its occupancy of their island. 
They objected to the amendment because the highest 


judicial body of the United States declared in terms | 


sufficiently clear that the president was lawfully 
exercising jurisdiction in Cuba only for the purpose 
of assisting the inhabitants of that island to estab- 
lish a government of their own, “ under which as a 
free and independent people they might control their 
own affairs without interference by other nations; ” 
and because the same great court expressly held 


that Cuba was foreign territory, and that, as between | 


the United States and Cuba, that island is held in 
trust for the inhabitants thereof, “to whom it 
rightfully belongs, and to whose exclusive control it 
will be surrendered when a stable government shall 


have been established by their voluntary action.” | 


They objected to the amendment because by the 


| amendment the instructions suggested by himself, 
It would not have been completed if our government 
| had accepted from the Cuban convention what was 
| substantially a full compliance with the conditions 
| imposed, although the action of the consenting 
| majority was not wholly free from indications of 
duress. But the promise was repudiated when our 
government said: ‘You shall have no government 
of your own until you have undertaken to give us 
these naval stations and the right to intervene, in 
'the exact words of our demand, without adding 
/an appendix or foot note containing any statement 
of our own as to the unselfish and benevolent char- 
acter of our designs. The Cubans have yielded 
| under such coercion, but the stain upon the honor 
of the United States cannot be effaced by their 
| unwilling submission. It can be wiped out only by 
the repeal of the Platt amendment, followed by an 
| expression of the purpose of the United States to 
| take from the Cuban people only such privileges 
or concessions as they will freely grant, either with- 
out compensation or in honorable exchange for 
something which they desire.” 


a 


terms of their Constitution they had “assembled in | 


constitutional convention in order to frame and 
adopt the fundamental law of their organization as 
a free and independent state.” They objected to 
the amendment because it was suggested by the 
executive authorities, and introduced as a rider to 
an army appropriation bill, in violation of the rules 
of the senate of the United States, and passed, 
hastily, without due consideration, after two hours 
of debate, and, as the distinguished senator from 
Alabama acknowledged on the floor of the senate, 
without the congress ever having seen or read the 
Cuban Constitution of which the amendment was 
to be made a part. 
because the convention was called to frame and 
adopt a Constitution for the people of Cuba and 
was expressly relieved from making provisions and 
agreements with the government of the United 
States upon future relations, a part of their 
Constitution; and because they could not exercise 
legislative or treaty-making powers, but in their 
functions were limited to the purposes’ expressed in 
the order calling the convention. And, finally, they 
objected to the amendment because it had the effect 
to compel them to change their Constitution by 
omitting the Isle of Pines from the constitutional 
boundaries of Cuba, and to leave to future adjust- 
ment by treaty the title to that island which has 
been a part of their territory recognized by Spaniards 
and Americans alike for nearly 400 years. 

“And so,” as a careful American writer has lately 
said, “the resolutions of 1898 seem very far away 
in the dim past, although they are only three years 
old. The solemn promise given in them has been 
broken, and the cynics of the Old World jeer at us 
when they talk or write about it. The breaking of 
it was begun when a weary congress, to avoid an 
extra session, gave to the president in the Platt 


They objected to the amendment | 


GENERAL DUTIES OF THE LAWYER TO 
HIS CLIENT; A LESSON IN LEGAL 
ETHICS. 


By Louis J. Rosenserc, LL. D., A. V. L., 
Detroit Bar, Detroit, Mich. 


of the 


The duties of the attorney to his client are various 
and numerous. In the present essay, it is only 
intended to give the general rules which may guide 
the attorney's conduct, or — if this language sounds 
too ambitious, we shall say — discuss certain prin- 
ciples of legal ethics with him. 

In so doing, we shall not deal with these principles 
so much legally as ethically. For there are many 
things legally permissible which the tribunals of 
morality would strongly condemn. Furthermore, 
since ethics is the ideal of law, since it is ethics that 
serves as the lustrous guiding star for all the funda- 
mental principles of jurisprudence, it becomes 
really seemly to emphasize the status of the attorney 
te his client, cthicaily. 


1. As TO FRANKNESS AND SINCERITY. 


The first duty of the lawyer is frankness and sin- 
cerity. Always give your client your candid opinion 
of the merits of the case presented to you. Of 
course, there may be instances when a_ candid 
opinion regarding the situation of a case will startle, 
and even chafe or provoke a client. There are cer- 
tain clients who always expect you to tell them that 
they are in the right; that they have a legitimate 
claim, and that they are bound to win. Due to the 


ill-feeling that they entertain against their opponent, 
they feel ready to undergo the most trying litigation 
Under such circumstances, it is the 
duty of the attorney to point out the smallness of 
his client’s attitude, the pettiness of his position. 


at any cost. 
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The lawyer should frequently teach his client to look | life. No lawyer should stoop to do anything un- 
at things, not only practically, but justly, broadly, | becoming to his moral dignity for any client. He 
and even magnanimously. should not assist debtors to place property out of 
the reach of creditors so as to cheat them out of 
their just claims; though he may do all he can to 
It has been held by the various courts in a number | get all the legal privileges and exemptions for his 
of States that an attorney may be permitted to act, | client. No lawyer can ever “ shelter himself” be- 
if there be no conflict between the interest of the | hind the directions “ of his client.” An attorney is 
plaintiff and intervenor of a suit; but we would say | always liable for a sham plea, even though instructed 
that this should always be avoided if possible.| by his client to so plead (Vincent v. Groome, 1 
Whatever it is important for the client to know, it is | Chit. 182). 
the duty of the attorney to communicate if he can. 
The lawyer should disclose all his previous connec- 
tions with the parties interested in the litigation. 


2. As To CONFIDENCE. 


4. As TO COMPENSATION. 
The recognition of the fact that lawyers should be 
properly compensated for their labors —though at 

The relation of attorney and client is one of con- | times disregarded — has a very early history. It is 
fidence based upon the ability and integrity of the /reported, that Isocrates received a fee of twenty 
attorney. Every attorney is in a measure the | tajents ($18,000) for a single address that he had 
guardian of his client, the custodian of his rights. composed for the king of Cypress, Nicocles. Later 
Hence, “the law will scrutinize gifts, conveyances | 5y during the zenith of the Roman reign, a custom 
and securities made by a client to his attorney pend- | of gratuities arose. But this custom did not work 
ing the relation, especially, when connected with | wel], and caused a great deal of injustice, till finally 
the subject-matter of litigation,” and rightly so. |a law was passed regulating the fees. 

Generally speaking, communications made roll In England the fees are usually regulated by 
clients to their attorneys professionally, should be! statute: sometimes by usage. It is perfectly settled 
considered sacred. An attorney should not divulge in this country that on attorney is always entitled to 
any information even if he was not enjoined to keep |a reasonable compensation for his services, which is 
same secret. | determined by the tees usually charged by lawyers 
|for similar services. Of course “the professional 

One of the important duties of the attorney is | skill, standing and experience of the attorney,” the 
that of giving his client's matter due speed. He} question involved, and the result of the case, must 
should commence working at his case at the very | all be taken in account. In most of the States an 
earliest opportunity so as to be sure of a thorough | attorney may make any manner of contract with his 
and timely preparation. It is to be lamented that | client. He may take his client’s bond, note, or other 
some pettifoggers will sometimes create all sorts of | obligation for the amount of the stipulated fee; he 








3. As TO SPEED. 


fictitious dilatories, and wilful delays in order to 
draw fees. However, there are circumstances where 
delays and dilatories are not only permissible, but | 
prudent and advisable. Thus, for instance, where a 
debtor expresses his willingness to pay, but is pre- | 
vented from doing so immediately on account of 
unforeseen intercurrent circumstance; in such a case, 
the lawyer may make all the delay he can for his | 
client as long as he does not resort to any false- | 
hoods, trickeries or corrupt machinations. 


niay take assignments of debt, choses in action, con- 
veyances, mortgages, and all manner of securities. 
He may agree that his compensation shall be con- 
tingent on the success of the litigation. All these 
arrangements are permissible according to the 
recent decisions of most of the States of the Union. 
But as already stated at the outset of this essay, 
what is legally permissible is not always ethically 
so; hence, while the law, would hold any of these 
| mentioned bargains binding, in strict ethics, it is 
| wrong. If the lawyer's compensation depends upon 
| the success of the litigation he is no longer the 
Another very important duty is that of skill and | attorney in the case, but really one of the litigants. 
devotion. Every lawyer sltould be faithfully devoted He is no more the adviser of his client, but really 
to his client and do his utmost for him without fear | his partner. We would, therefore, say that every 
for the opponent, no matter how influential a per- | attorney should always make an express agreement 
son such opponent may be. ‘“ He may be required as to his fees, independent of the success of the case. 
to face the indignation of a frowning, but unthink- Again, should the question of compensation be 
ing community, and to maintain his integrity at the | left undetermined, and, due to that, should it become 
sacrifice of popularity and ambition.” But all this, | the subject of litigation, it will become not only a 
he must do if he wishes to acquit himself of his herd, but a very delicate 


4. As to SKILL AND DeEvorion. 


matter to ascertain. In 

professional duties properly. | truth, it is always very embarrassing for a judge or 
Though while in the service of your client you| for a professional brother to determine the value of 

may use all your skill, eloquence, force and utilize | a colleague’s services. 

all the artistic acquirements of your profession, you| Finally, we would say, that a lawyer should 

must not forget that the greatest and most artistic | seldom enter into litigation over his pay. In strict 

acquirement is that of living righteously. Greater | ethics, it would indeed necessarily be a rare case 


than the arts of all the professions, is the art of ! where he would be justified to do so. 
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SOUTHERN SUFFRAGE AMENDMENTS. 

No one denies the power of each State to make 
laws defining the qualifications of its voters, subject 
only to the single restriction contained in the Fif- 
teenth Amendment to the Federal Constitution, that 


| years may, and most likely will, have more 


the right to vote shall not be denied or abridged | 
“on account of race, color, or previous condition of | 


servitude.” 

Subject to that sole Federal restriction each State 
has plenary power as to its suffrage qualifications. 
It may lawfully restrict the right to vote to those 
who own $1,000 worth of real estate; may forbid 
it to those who cannot read, write or “bound” the 


States, to dwarfs, or giants, to drunkards or 
brawlers. 

It may establish (saving only the limitation above 
stated) any “test” that its Constitution may 
include. 


It may declare that a voter must be able to read | 


any section of the Constitution, as an indication 
of intelligence; and it may- declare that the voter 
who has had the right to vote for a given number 


———s 





con- 
ception of the rights and obligations of a voter 
then one who had never voted but who could read 
“any section.” 

In the same way it seems fair to believe that 
the sons of such “old voters” should have learned 
from their long-voting fathers enough about voting 
to warrant their own votes. 

Unquestionably this amendment will exclude some 
negroes who have voted thirty years only. But, just 
as the law arbitrarily fixes the voting age at twenty- 
one instead of twenty or twenty-two, so this amend- 
ment fixes thirty-three instead of thirty the 
minimum number of years to excuse an old voter 
from the test of literacy. 

Whatever the incidental purpose or effect of the 
amendment may be in regard to disfranchising some 
negroes, I cannot find in it any words of enactment 
obnoxious to the Fifteenth Amendment. 

If, in the exercise of their right to amend, the 


as 


| vast majority of the people established two tests, 


of years, shall be deemed to have sufficient intelli- | 


gence to continue to vote, although illiterate. So, 
also, it may declare that the twenty-one-year-old 
sons of such voters who have had the right to vote 
for the prescribed number of years, shall also be 
entitled to vote. Neither of these tests or quali- 
fications is based upon color, race or previous servi- 
tude; they are, therefore, not in conflict with the 
Federal Constitution. 

Several Southern States (North Carolina, ete.,) 
have lately put exactly these two tests into their 
Constitutions. 

The Fifteenth Amendment was proclaimed March 
30, 1870. It was not until after the forced Consti- 
tution of April, 1868, that negroes lawfully voted 
in North Carolina. Illiterate whites did vote in 
North Carolina, however, under the State Consti- 
tutions of 1835 and 1868. It seems but just that 
those who had had for a generation the right of 
voting under the 1835 charter up to the Constitu- 
tional amendment just made, even though illiterate, 
should not be deprived of their suffrage. In recog- 
nition of that principle, the amendment under 
consideration was made, and date named, 


a was 





January 1, 1867, prior to the Constitution of 1868, | 


and prior to the Fifteenth Amendment of 1870. 
This permitted all who had voted prior to January, 
1867, under the old Constitution of 1835, to continue 
to vote even though unable to meet the other test 
of literacy. 

The fact of having enjoyed the right to vote for 


thirty-three years was thus held to conclude any 


doubt as to the “intelligence” of such voters, and 


to be an equivalent of the other test, that of ability | 


to read any section of the Constitution. It does 
not seem unreasonable to regard “ thirty-three years 
a voter” as a fair test of intelligence in regard to 


voting, its meaning and effect. 


| suddenly conferring suffrage upon the utterly 


“literacy” and “thirty-three years’ voting,” without 
any qualification, express or implied, as to color, 
race or previous servitude, then, clearly the amend- 
ment does not conflict with the Fifteenth Amend- 
ment The fact that negroes are excluded 
does not rest upon their race, etc.; it depends 
solely upon one or the other of the two tests. 

In their well-warranted device to escape from 
public harm, due to voting by those who could not 
pass the tests referred to, much of cruel and unlaw- 
ful practice has prevailed. 


some 


Nothing can be more sure than that the Southern 
States will stand by these amendments. Yes, even 
if their representation in congress shall be reduced 
in proportion to the lessened number of voters. 

I have no doubt whatever, that under Amendment 
Fourteen the number of Representatives could be 
proportionately reduced on account of the denial of 
the right to vote to some inhabitants. This can be 
done only by an act of congress after ascertaining 
the facts and numbers of the reduction. But the 
weight of public opinion seems to favor non-inter- 
vention, and to let our Southern citizens solve their 
own problem. The North precipitated the trouble: 


the least they can do is to make no more, in a 


| question they do not fully, apprehend. 


Unquestionably a grave wrong was done by too 
un- 
fitted negroes, by the mere act of ratifying the Fif- 
teenth Amendment. The unutterable 
sufferings of the Southerners can never be fully 
understood by their Northern brothers. 

This, it seems to the writer, is the wise and right 


consequent 


word for the Republican party now to say to the 
Southern people, either in words or in silent non- 
interference: 

“Tf we wronged you by a too sudden application 
of the principle of the Fifteenth Amendment, let us 
now make amends by joining with you in recogniz- 
| ing the Constitutional validity of your two tests, 


Indeed, a citizen who has voted for thirty-three while you join us in recognizing that representation 
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in congress must be proportionately reduced under | 
the Fifteenth Amendment.” Fanatics of neither | 
party will approve these views — but statesmen will. 
I believe. 

The course suggested is within the domain of 
practical statesmanship; it tends to give to the | 
Southern voters the blessing of having two great | 
parties; and breaks up the unfortunate and too | 
solid opposition to the North. It may not appeal | 
to the extremists of either side. 

Whether it will make for the one party or the} 
other we cannot foretell. Nor need we care. It} 
is right and wise. 

Thus far, neither party has expressed itself | 
on this matter. The whilom followers of Mr. 
Bryan cannot favor these views without giving the 
lie to his unqualified claim that all men are free 
and equal and that none should be governed who 
does not expressly consent to be governed. On the 
other hand those who upheld Mr. McKinley may 
assent, for they include many wise and cautious 
statesmen of great experience, capable of recogniz- 
ing broadly the great practical facts which make the 
condition he confronts. They are great enough 
to deal with that “condition” practically, and let 
mere “theories” occupy or “amuse” declamatory 
doctrinaires and self-seekers. 


Jos—EpH CULBERTSON CLAYTON. 
THe TrrpuNE BuiLpinc, NEw York City, Aug. | 
10, IOI. 

—_———_>——_ 


A WORD OR TWO TO THE LAW STUDENT. 





This being the season when the student is 
busiest in our law schools, we venture — albeit un- 
asked and entirely of our own motion —to address 
these words of advice to him. Whether true or 
not, they are sincere: 

First. “ Don’t be afraid to work” has been said 
very often, to which we add, “don’t be afraid to 
reason.” Search out the underlying principle in 
each case; and, if necessary, differ from the court. 
It may seem a trifle egotistical to attempt to set 
up your judgment against that of the highest 
judicial tribunal, but remember that our reports are 
loaded down with decisions from Supreme Courts | 
that embody wholly bad law. Cite them, if neces- 
sary, in order to win, but don’t accept everything 
in your own mind that the court tells 
gospel. 

Second. Don’t end your studies with the law 
school. Refresh your general knowledge once in 
a while with that grand writer, Blackstone. 
are some of our busiest practitioners that make a 
point of reading the commentaries once every year. 
You may succeed in slipping by the board of law 
examiners, but remember that that is not the end 
of all things. There are any quantity of lawyers — 
and some of them, it must be admitted, apparently 
successful from a financial standpoint — whose 
legal attainments, when discussed among _ other 
attorneys, are spoken of with a quiet smile. Aiter 


you as 


' promissory note case. 


There | 


all, the public is apt to take its opinion as to a 
man’s ability from the views of his colleagues. 

Third. When you write a brief, don’t, oh! don’t 
cite every possible case that was ever rendered on 
each point. We recently reviewed a brief in 
which the learned author cited twenty-seven differ- 
ent authorities to sustain the plain and simple 
proposition that a trustee cannot profit at the ex- 
pense of the estate. And not one of the twenty- 
seven was at all analogous in facts to the case in 
which he appeared. There seems to be an idea 
firmly implanted in the minds of young attorneys 
and some old attorneys, too, for that matter, that 
the man who cites the most cases will win; but we 
have yet to find a judge with the patience to ex- 
amine more than four authorities on each of the 
propositions embodied in the brief. State your 
propositions concisely, cite a few well-selected 
cases, don’t ramble in your argument and leave the 
rest to the court. 

Fourth. Prepare your cases before going into 
court. How can you expect to win when you enter 
the court-room only half ready, trusting to master 
the other details as you go along? It will take an 
exceptionally brilliant man—and_ exceptionally 
brilliant men know enough not to do this — for the 
judge not to plainly perceive your lack of knowl- 
edge and grow restive under it. Genius is said to 
be an infinite capacity for taking pains. No truer 
application can be made of this maxim than to the 
trial of a case. 

Fifth. Address the jury clearly and concisely. 
The days of a Daniel Webster have gone by. We 
do not believe that you have the ability to hold a 
jury’s attention during a two-hours’ speech in a 
You may have, but we 





doubt it. 

Sixth. Be respectful to the court and the court 
will be respectful to you, is the general rule. At 
the same time, however, there are, it must be con- 
fessed, over-bearing and discourteous judges. We 
have in mind one member of the judiciary whose 
practice it is to treat attorneys like a set of school- 
boys. His general demeanor excellently corre- 
sponds with the chancellor’s song in “ Iolanthe:” 

The law is the embodiment 

Of everything that’s excellent; 

It has no kind of fault or flaw — 
And I, my lords, embody the law. 

If you meet such an individual, be courteous, and 
more courteous, and yet more courteous; but at the 
same time be firm and decided. If necessary, risk 
contempt proceedings. You may forfeit a few dol- 
lars, but it will be better for you to preserve your 
self-respect. Do not begin an altercation upon 


| 


| slight and insufficient grounds. Let such an in- 
dividual go right ahead. It is quite safe to assume 
that he will, before the trial is finished, place him- 
self in such a position as to give you good reason, 
either to insist upon your rights —in which case do 
| not allow the fact that he is a judge to daunt you 
in the least —or else to have his language care- 
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fully noted, both on the record, and (for we have 
heard of judges requiring court stenographers to 
submit their records to them before giving copies 


to attorneys) by individuals present in court — and | 


then appeal. 

It is not our intention to write a work on legal 
ethics, and hence we shall stop here, trusting that 
the foregoing may possibly prove of interest to 


some of the coming generation of attorneys.— The | 


American. 
ini omen on 
UNANIMITY VERDICTS. 


PapER READ BY FRANK WELLS BEFORE THE KANSAS 
City Bar AssociaTION. 


In considering the origin of the jury system I am 
reminded of Mark Twain weeping over the grave of 
Adam; he knew it was the true grave of Adam 
because in all the thousands of years since his death, 
no one had ever been able to prove that it was any- 
where else. Unlike the location of Adam’s grave 
the origin of the jury system has been ascribed to 
various sources upon evidence equally conclusive. 
The Normans, the Saxons, the Gauls, the Romans, 
the Trojans, the Norsemen, the Germans and the 
Danes have each had the honor thrust upon them. 
Some have even maintained that it came from Asia 
through the crusades, and the fact that the number 
of petit jurors correspond with the number of the 
Apostles has also received consideration. The in- 
vention has been imputed to Alfred the Great, “ to 
whom,” says Blackstone, “on account of his hav- 
ing done much, it is usual to attribute everything ” 
(Ency. Social Reforms, 171.) 

At an early date the jury seems to have been in- 
tended principally to protect the citizen from 
oppresion by the government. Mr. Lysander 
Spooner in his “ Trial by Jury,” published in 1852, 
says (Ibid, 172): 

“Since Magna Charta, 1215, there has been no 
clearer principle of English or American Constitu- 
tional law than that in criminal cases it is not only 
the right and duty of juries to judge what are the 
facts, what is the law, and what the moral intent of 
the accused, but that it is also their right and their 
primary duty to judge of the justice of the law, and 
to hold all laws invalid that are in their opinion un- 
just or oppressive, and all persons guiltless in vio- 
lating or resisting the execution of such laws. 
Otherwise, the government will have everything its 
own way, the jury will be mere puppets in its 
hands, and the trial will be in reality a trial by the 
government.” 

It is probably unnecessary to say that this is not 
cited as being the law to-day, but as showing an 
ancient reason why juries were formerly demanaed. 
In a political system where the government was 
over and separate from the people, it is easy to 
understand how much more juries would be the 
palladium of the liberties of the people, than in a 
government “of the people, by the people, and for 
the people.” 


It would seem that originally verdicts of juries 
were not required to be unanimous. In Ethelred’s 
law we find this provision (Thrope, Ancient Laws, 
I 299, London, 1840): 

“Let doome stand where (the twelve senior) 
thanes are of one voice; if they disagree, let that 
stand which eight of them say, and let those who 
are there outvoted pay each of them six half marks.” 

How we would occasionally rejoice to apply the 
latter part of this ancient rule. 

The Canadian Law Journal says that the origin of 
the rule requiring unanimity is apparently correctly 
stated by Mr. Forsyth, Q. C., as follows (3 Cent. 
Law Jour., 200): 


“The jury cannot be discovered in the form in 
which we know it prior to the reign of Henry II. 
The Grand Assize, a tribunal for the settlement of 
questions affecting the title to land, which was iully 
developed in the reign of that monarch, and the trial 
of criminals by invoking compurgators, seem to be 
the germs out of which our present jury system 
grew. In trials of these sorts it was necessary to 
obtain the agreement of twelve men, but not neces- 
sarily of the first twelve selected. 
rejected and jurors added till the 
unanimity was attained. Moreover, as well 
known, the early juries were nothing but witnesses. 
From various analogies the number of twelve came 
to be looked upon as the necessary number of wit- 
nesses to establish the credibility of an accused 
person, or the existence of certain facts.” 


Dissentients were 
necessary 


is 


A brief review of the nature of the Grand Assize 
and of compurgation makes the conclusion of Mr. 
Forsyth seem very probable. The statute of Grand 
Assize ordained, “that in in which the 
ownership of land, the rights of advowson, or the 
claims of vassalage, came in question, four knights 
of the country should be summoned, who joining 
| with them twelve men, neighbors of those whose 
| rights were in dispute, should hear from them, upon 
|their oaths, the truth of the matter in question. 
If these twelve could not agree in the tale they told 
the knights, the minority were dismissed, and others 
|chosen in their stead; and this was repeated until 
twelve men were found whose tale was uniform, and 
|then according to it judgment was given” (2 Green 
| Bag, 300). 

As to compurgation Blackstone says: 

“ He that was waged, or given security, to make 
his law, brings with him into court eleven of his 
neighbors; a custom which we find particularly de- 
scribed so early as in the league between Alfred and 
Guntran the Dane; for by the old Saxon consti- 
tution every man’s credit in courts of law depended 
upon the opinion which his neighbors had of his 
veracity. The defendant, then standing at the end 
of the bar, is admonished by the judges of the 
nature and danger of a false oath. And if he still 
persists, he is to repeat this or the like oath: ‘ Here 
this, ye justices, that I do not owe unto Richard 
Jones the sum of ten pounds, nor any penny thereof, 
in manner and form as the said Richard hath de- 
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clared against me. So help me God.’ And there- 
upon his eleven neighbors, or compurgators, shall 
avow upon their oaths, that they believe in their 
consciences that he saith the truth” (3 Blackstone, 
sec. 342). 

In the fourteenth century the rule seems to have 
been first adopted that the original twelve must all 
agree to render a verdict. This rule of total 
unanimity seems to be peculiar to the English law. 
Its wisdom has often been questioned, and seldom 


defended, except as an almost continual adherence | 


to the rule may be its defense. 
Hallam, in his Middle Ages, speaks of “ the grand 
principle of the Saxon polity, the trial of facts by 


the country,” and expresses the hope that English- | 


men may never swerve from that principle, “* except 
as to that preposterous relic of barbarism, the re- 
quirement of unanimity” (3 Cent. Law Jour. 300). 

The English Common Law Commissioners of 
1831, condemned the rule in very positive language. 


barous.”” Judge Cooley says it is ‘ repugnant to all 
experience of human conduct, passions and under- 
standing.” 

Hon. Thomas Ewing, speaking of this rule, said: 


“The day is not far distant, when, if the absurd 
and injurious requirement of unanimity is adhered 
to, trial by jury in civil cases will be abandoned. 
I think it is the political duty of American patriots 
and statesmen to free the jury system of this defect, 
and thus insure its perpetuity. It is one of the vital 
forces of popular government. The requirement of 
unanimity, a belated rule of forgotten and barbaric 
form of trial by witnesses, became incorporated 
without reason to support it in the English system 
of jury trials in civil cases, and has been handed 
down from generation to generation as though it 
were one of the jewels of our race. If it were merely 
useless, we might excuse our weakness in preserving 
it; but as it is also hurtful and leads to weaken the 
respect of the people for the jury system, it ought 
to be abolished ” (25 Am. Law Rev. 822). 

Mr. Justice Miller, in an article on 
Juries,” says: 





“Trial by 


“T am, therefore, of the opinion that the system of 
trial by jury would be much more valuable, much 
shorn of many of its evils, and much more entitled 
to the confidence cf the public as well as of the legal 
and judicial minds of the country, if some number 
less than the whole should be authorized to render a 
verdict. I would not myself be willing that a bare 
majority should be permitted to do this ”’ (Ibid, 825). 

In August, 1891, the majority report of a special 
committee appointed by the American Bar Asso- 
ciation to report on that subject, recommended, 
“That the American Bar Association recommend 
to the bar associations of the States the support of 


such legislation, or constitutional amendments, as | 


will provide for a verdict by three-fourth of the 
jury in civil cases” (Ibid, 825). 
In a quite recent article Judge Caldwell says: 


apenta 


. ‘ . | 
Bentham calls it “no less extraordinary than bar- 





“If unanimity were tantamount to _ infallibility, 
| there would be some reason for the rule, but there is 
no more infallibility in twelve men than in seven or 
inine. Its baneful effects on the jury and on the ad- 
| ministration of justice are very great. The supersti- 
tion should be abolished by law’ (Law Notes [Dec., 
1900], 162.) 

Let us now briefly examine some of the reasons 
urged respectively for the retention and the abolition 
of the rule. 


Age is in its favor, but age alone is not proof of 
| worth. Every institution that claims the respect of 
the world should have something to commend it 
| besides its age. The jury system has been for cen- 
turies considered a “ bulwark of liberty,” and to 
remodel it may be thought by some like remodeling 
an old cathedral, around which cluster the sacred 
memories of centuries. But such forgot that one is 
valuable chiefly as a ruin and for the sentiments 
| that surround it, while the other is a practical thing 
for every-day use in the twentieth century. Senti- 
ment may properly control the destiny of the one, 
but practicability alone should control the other. 

It is urged that the rule of unanimity secures full 
discussion and deliberation. As a matter of fact 
nearly every juryman has made up his mind before 
the jury retires. That a majority of ten or eleven 
will be convinced by a majority of one or two is 
extremely improbable. Practically in every case 
where two-thirds of the jurors agree, the minority 
must come to them or no verdict will be had. 

To provide for full discussion among the jurymen, 
and yet insure a verdict in every case where eight or 
more agree, Ex-Governor Koerner, of Illinois, made 
a recommendation some years ago that may be in- 
teresting (2 Cent. Law Jour. 715). It provided that 
the court should minute the exact time when the 
jury retires to consider of their verdict, that a ver- 
dict rendered within six hours must be unanimous; 
that after that time and within the six hours follow- 
ing, a verdict of eleven should be received; within 
the next six hours one of ten; within the next six 
hours one of nine; and after that one of eight. Such 
a rule seems to insure whatever of value there may 
be in prolonged discussion, without the chief objec- 
tion to the present system. 

It has been said that under the present system the 
responsibility felt by each juryman is greater, be- 
cause he knows that no verdict can be rendered 
except by his individual concurrence. But he also 
knows that if a verdict is rendered the responsibility 
of it will be shared with eleven other men. Would 
|not the feeling of responsibility be greater if each 
juror knew that his individual vote might determine 
| the result one way or the other? 
| Again it is said, the opinion of twelve men is more 
| likely to be right than the opinion of a less number. 
| True enough. But so is the opinion of a majority 
| more likely to be right than that of a minority, and 
| yet, under our present system, we allow the opinion 
of one man to override that of eleven. Suppose a 
jury unable to agree stand eleven to one, the present 
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rule gives the opinion of the one man just as much 
weight as that of the eleven. 

In criminal cases the unanimity rule is generally 
defended upon the ground that if one of the jurors 
is not convinced of the prisoner’s guilt, there exists 
such a reasonable doubt that a conviction should not 
be had. Upon this theory a hung jury should be 
equivalent to an acquittal. But, no, if one juror 
hangs out for conviction, though eleven believe the 
defendant innocent, a new trial is had; and it is 
possible that out of the two juries a bare majority 
of thirteen to eleven may convict a man of the 
highest crime known to the law. 

Nearly all other questions arising in human af- 
fairs are settled by a majority. A bare majority 
suffices to elect a president, to decide the most 
important legal questions, or to determine the policy 
of our government. 

The unanimity rule requires twelve men, of differ- 
ent physical constitutions, with differént education 
and training, to think alike. We all know that 
different men think differently. To say that twelve 
men, selected as jurors are selected, must all come 
to the same conclusion in relation to any disputed 


fact, is to encourage a majority in self-defense to | 
coerce the minority, and often results in a compro- | 
mise verdict which does not represent the honest | 


judgment of any single juror. 


The present rule makes bribery comparatively easy 
I am not one of those who believe | 


and effective. 


| change the rule in respect to unanimity of juries is 
not before us for consideration.” 

That such a change may be made by the States 
would seem to follow from the decision of the same 
court in Hurtado v. California (4 Supr. Ct. Rep., 
119), where they say: 

“A trial by jury in suits at common law pending 
in State courts is not, therefore, a privilege or 
_immunity of national citizenship, which the States 
are forbidden by the Fourteenth Amendment to 
|abridge. A State cannot deprive a person of his 
|property without due process of law; but this does 
| not necessarily imply that all trials in the State 
courts affecting the property of persons must be 
| by jury. This requirement of the Constitution is 
| met if the trial is had according to the settled course 
|of judicial proceedings. Due process according to 
| the law of the land. This process in the States is 
| regulated by the law of the State.” 
| On the whole I conclude that a change in the rule 
| requiring unanimity verdicts is desirable, but that 
the path of the reformer who attempts to force the 
| change, will be beset with many difficulties. 





—_——_—_ 
JURY TRIAL. 
DirRECTION OF VERDICT. 


New York Court or APPEALS. 


bribery of jurors to be a common occurrence; but | 


that in important cases it is sometimes resorted to, 
we cannot doubt. As Shakespeare says: 

“The jury passing on the prisoner's life, 

May in the sworn twelve have a thief or two, 
Guiltier than him they try.” 

If nine jurors could render a verdict, bribery 
would be practically impossible. 

To abolish the unanimity rule would, however, 
require a constitutional amendment. In the case 
of the American Publishing Co. v. Fisher et al. (17 
Supr. Ct. Rep., 618), decided in April, 1897, Justice 
Brewer in rendering the opinion of the court, after 
holding that either the Seventh Amendment of the 
United States Constitution, or certain acts of Con- 
gress, secured to every litigant in actions at com- 
mon law in the Territory of Utah the right to a trial 
by jury, says: 

“Now, unanimity was one of the peculiar and 
essential features of a trial by jury at common law. 
No authorities are needed to sustain this proposition. | 
Whatever may be true as to legislation which | 
changes any mere details of a jury trial, it is clear | 
that a statute which -destroys this essential and | 
substantial feature thereof is one abridging the 


right. It follows, therefore, that the court erred in | 
receiving a verdict returned by only nine jurors, the | 


others not concurring.” 
In the same opinion he also says: 


“In order to guard against any misapprehension, 
it may be proper to say that the power of a State to 


Decided April 30, 1901. 

Grace McDona.p, as Administratrix of the Goods, 
Chattels and Credits of John F. McDonald, De- 
ceased, Appellant, v. THE METROPOLITAN STREET 
Raitway Company, Respondent. 


When the right to a jury trial exists, and the evi- 
dence presents an actual issue of fact, a verdict can- 
not be directed by the trial court. It does not 
follow in such a case that because a contrary verdict, 
if rendered by the jury, would be set aside as against 
the weight of evidence, the court is justified in 
taking the case from the jury. 

Appeal from an order and judgment of the Appel- 
late Division, First Department, affirming a judg- 
ment entered upon a verdict directed by the court, 
and also affirming an order denying the plaintiff's 

| motion for a new trial. 


| Edmund L. Mooney, for appellant; Charles F. 
| Brown, for respondent. 


Martin, J— This action was for personal injuries 
resulting in the death of the plaintiff's intestate, and 
was based upon the alleged negligence of the de- 
fendant. An appeal was allowed to this court upon 
the ground of an existing conflict in the decisions of 
different departments of the Appellate Division as 
to when a verdict may be directed where there is 
an issue of fact, and because in this case an ef- 
roneous principle was asserted which, if allowed to 
pass uncorrected, would be likely “to introduce con- 
fusion into the body of the law” (Sciolina v. Erie 
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Preserving Co., 151 N. Y. 50). The court having 
directed a verdict, the appellant is entitled to the 
most favorable inferences deducible from the evi- 
dence, and all disputed facts are to be treated as 
established in her favor (Ladd v. Etna Ins. Co., 
147 N. Y. 478, 482; Higgins v. Eagleton, 155 N. Y. 
406; Ten Eyck v. Whitbeck, 156 N. Y. 341, 349; 
Bank of Monongahela Valley v. Weston, 159 N. Y. 
201, 208). 

lf believed the testimony of the plaintiff's wit- 
nesses was sufficient to justify the jury in finding 
the defendant negligent and the plaintiff’s intestate 
free from contributory negligence. The evidence 
of the defendant in many respects in direct 
conflict, and if credited would have sustained a 
yerdict in its favor. 
negligent, the plaintiff's intestate free from contribu- 
tory negligence, and the amount of damages, were 
submitted to the jury. It, however, having agreed 
upon a general verdict and failed to answer the 
questions submitted, the trial judge withdrew them 
and directed a verdict for the defendant. Upon the 
verdict so directed a judgment was entered. Subse- 
quently an appeal was taken to the Appellate Di- 
vision, where it was affirmed, and the plaintiff has 
now appealed to this court. 


was 


Although there was a direct and somewhat severe 
conflict in the evidence, the questions of negligence 
and contributory negligence were clearly of fact, 
and were for the jury and not for the court unless 


Whether the defendant was | 


| 
} 
| 


the right of trial by jury has been partially if not | 


wholly abolished. It was assumed below that the 
plaintiff's evidence established a case which, un- 
disputed, was sufficient to warrant a verdict in her 
favor. 
defendant's evidence the plaintiff's case had been so 
far overcome that a verdict in her favor would have 
been set aside as against the weight of evidence. 
Upon that alleged condition of the proof, it held 
that the trial court might have properly submitted 
the case to the jury if it saw fit, but that it was 
not required to, as the verdict might have been thus 
set aside. The practical result of that decision, if 
sustained, is in every close case to vest in the trial 
court authority to determine questions of fact, al- 
though the parties have a right to a jury trial, if 
it thinks that the weight of evidence is in favor of 
one and it directs a verdict in his favor. 

There have been statements by courts which seem 
to lend some justification to that theory, but we 
think no such broad principle has been intended 
and that no such rule can be maintained either upon 
principle or authority. The rule that a verdict may 
be directed whenever the proof is such that a de- 
cision to the contrary might be set aside as against 
the weight of evidence would be both uncertain and 
delusive. There is no standard by which to deter- 
mine when a verdict may be thus set aside. It 
depends upon the discretion of the court. The result 
of setting aside a verdict and the result of directing 
one are widely different and should not be controlled 
by the same conditions or circumstances. In one 


| 











case there is a retrial. In the other the judgment 
is final. One rests in discretion; the other upon 
legal right. One involves a mere matter of remedy 
or procedure; the other determines substantive and 
substantial rights. Such a rule would have no just 
principle upon which to rest. 

While in many cases, even where the evidence is 
sufficient to sustain it, a verdict may be properly 
set aside and a new trial ordered, yet that in every 
such case the trial court may, whenever it sees fit, 
direct a verdict, and thus forever conclude the 
parties, has no basis in the law, which confides to 
juries and not to courts the determination of the 
facts in this class of cases. 

We think it cannot be correctly said in any case 
where the right of trial by jury exists and the 
evidence presents an actual issue of fact that the 
court may properly direct a verdict. So long as a 
question of fact exists it is for the jury and not for 
the court. If the evidence is insufficient, or if that 
which has been introduced is conclusively answered, 
so that, as a matter of law, no question of credibility 
or issue of fact remains, then, the question being one 
of law, it is the duty of the court to determine it. 
But whenever a plaintiff has established facts or 
circumstances which would justify a finding in his 
favor, the right to have the issue of fact determined 
by a jury continues, and the case must ultimately be 
submitted to it. 

The credibility of witnesses, the effect and weight 
of confiicting and contradictory testimony are all 
questions of fact and not questions of law. If a 
court of review having power to examine the facts 


|is dissatisfied with a verdict because against the 


But the court said that at the close of the | 


| 
| 
| 





weight or preponderance of evidence it may be set 
aside, but a new trial must be granted before another 
jury so that the issue of fact may ‘be ultimately 
determined by the tribunal to which those questions 
are confided. If there is no evidence to sustain an 
opposite verdict a trial court is justified in directing 
one, not because it would have authority to set 
aside an opposite one, but because there was an 
actual defect of proof, and, hence, as a matter of 
law, the party was not entitled to recover (Colt v. 
Sixth Ave. R. R., 49 N. Y. 671; Bagley v. Bowe, 105 
N. ¥. 371, 379). 

We have recently considered the question involved 
in the case at bar, have practically reaffirmed the 
doctrine of the foregoing cases, and have reviewed 
the cases upon which the court below seems to have 
based its decision (Fealey v. Bull, 163 N. Y. 397). 

The learned judge who delivered the opinion in 
that case plainly demonstrated that the doctrine 
enunciated by the court below has no actual support 
in Linkhauf v. Lombard (137 N. Y. 417) and Hem- 
mens v. Nelson (138 N. Y. 517). He shows that 
in those cases there was no sufficient evidence to 
sustain the verdicts, and that if there had been this 
court would have had no jurisdiction to reverse. 
His examination further discloses that the reversal 
in the Linkhauf case was upon the ground that the 
proof amounted at most to a mere surmise, and that 
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in the Hemmens case the principle that if there is 
any evidence upon a question of fact it should be 
submitted to the jury, was asserted. The clearness 
and ability with which the question was discussed by 
him render it unnecessary to further consider it 
at this time. | 

We are of the opinion that a plain issue of fact | 
was presented for the jury; that the court erred in | 
directing a verdict; that the judgment and order 
should be reversed and a new trial granted, with 
costs to abide the event. 

Parker, Ch. J.; Bartiert, VANN, CULLEN and | 
Werner, JJ., concur; Gray, J., dissents. | 

Judgment reversed, etc. 


——_ ¢—_—_ 
Rotes of Cases. 





Contibutory Negligence— Choosing the More 
Dangerous of Two Methods of Discharging a 
Duty.— In Morris v. Duluth, S. S. & A. R’y, decided 
by the United States Circuit Court of Appeals, 
Eighth Circuit in April, 1901 (108 Fed. 747), it was 
held that when there is a comparatively safe and a 
more dangerous way known to a servant, by means 
of which he may discharge his duty, it is negligence 
for him to select the more dangerous method, and 
he thereby assumes the risk of the injury which its 
use entails. 

It appeared that a railway train was equipped with 
two levers — one on each side of it —to enable the 
brakeman to draw a pin between two cars without 
entering between them. The machinery attached to 
the lever on the side of the plaintiff was out of 
order, while that attached to the lever on the oppo- 
site side was in good condition. It was held that the 
fact that the brakeman chose to, and did, step in 
between the cars while in motion to draw the pin, 
instead of using the lever on the opposite side of | 
the train provided for the purpose, was evidence of | 
negligence contributing to an injury resulting from | 
his stumbling while walking between the cars. The 
court said in part: 

The plaintiff was the head brakeman of his crew. | 
That crew was engaged in placing the rear one of 
two cars which were atached to an engine upon a 
side track. The plaintiff had turned the switch to, 
permit this train to back in upon the side track. His 
subordinate brakeman was riding the train, and it 
was necessary to uncouple the rear car, so that it 
could be left upon the side track. There were two 
levers, one on each side of this train, provided by 
the company for the purpose of enabling the brake- 
man to pull the pin between these two cars and to 
uncouple them without incurring the risk and 
danger of stepping between them for that purpose. 
The machinery attached to the lever on the plaintiff's 
side of the train was out of order, so that he could 
not pull the pin by means of that lever. 
machinery attached to the lever on the opposite side 
of the train was in working condition, and he 
could have drawn the pin himself, or could have 





But the | 


caused his subordinate to draw it by the use of 
this lever. Notwithstanding this fact he stepped in 
between the two cars in the dark, while they were 
moving about four miles an hour, undertook to pull 
the pin with his hands, and by this indiscretion in- 
duced his injury. When there is a comparatively 
safe and a more dangerous way known to a seryant 
by means of which he may discharge his duty, it is 
negligence for him to select the more dangerous 
method, and he thereby assumes the risk of the 
injury which its use entails (Gowen y. Harley, 36 
Fed. 973, 983; 6 C. C. A. 190, 200; 12 U. S. App. 574, 


| 590; Coal Co. v. Reid, 85 Fed. 914; 29 C. C. A. 475; 
157 U. S. App. 464; McCain v. Railroad Co., 76 Fed. 


125, 126; 22 C. C. A. gg, 101; go U. S. App. 181, 184; 
Russell vy. Tillotson, 140 Mass. 201; 4 N. E. 231; 
Gleason vy. Railway Co., 73 Fed. 647; 19 C. C. A. 636; 
43 U.S. App. 89; Cunningham vy. Railway Co., C. C., 
17 Fed. 882; English v. Railway Co., C C.; 24 Fed. 
906). The plaintiff knew that he could draw the pin 
and uncouple these cars in safety by the use of 
the lever on the opposite side of his train, but he 
chose to incur the risk and danger of walking be- 
tween the moving cars and of attempting to draw the 
pin with his*hands. The lever and the machinery 
connected with it had been provided by the defend- 
ant for the express purpose of enabling the plaintiff 
to avoid the danger and risk to which he elected to 
expose himself. His election to adopt this danger- 
ous method of raising the pin directly contributed to 
his injury. If he had used the appliances provided 
by his employer to enable him to avoid this danger, 
he would not have been harmed. His injury was the 
direct result of his own negligence. 


Bond — Release of Sureties—In Fidelity Mutual 
Life Association v. Dewey, decided by the Supreme 
Court of Minnesota in June, 1901 (80 N. W. 423), 
which was an action on a bond given by an agent 
to his principal, conditioned for the faithful per- 
formance of his duties, it appeared that by the terms 
of the agency contract the agent was required to 


| make weekly reports to his principal of the business 


transacted by him; that the principal, without the 
knowledge or consent of the sureties, permitted the 
agent to continue in its employ, and to transact its 
business under the agency without requiring him to 
make such weekly reports. It was held that the 
failure to require the agent to make the reports, and 
permiting him to continue to transact its business 
under the contract in violation of the terms thereof 
in this respect, constituted a material departure from 
the contract, and released and discharged the sure- 
ties from liability on the bond. Morrison v. Arons 
(68 N. W. 33, 65 Minn. 321) followed. The court 
said in part: 


“ 


Our conclusion, from a careful examination of 
the evidence, is that the case of Morrison v. Arons 
(65 Minn. 321, 68 N. W. 33) is decisive of the case. 
In that action it appeared that one Arons was em- 
ployed as a traveling salesman under a contract by 
the terms of which it was provided that there should 














—_ aw Uc] !OCOOllUlUTClUlU!] 


—- > 


w 








Vid 


THE ALBANY 


LAW JOURNAL. 365 





be monthly settlements between the agent and his 


employer, and for the faithful performance of his 


duties Arons executed and delivered the bond upon 
which the action was brought. Instead of requiring 
of the agent monthly settlements, as provided by the 


terms of his agency contract, he was permitted by | 


his employer to make such settlements and such 
reports of his doings as agent at such times as his 
inclination prompted. The court there held: ‘“ We 
agree with the court below in its construction of the 
contract, but we cannot concur in its holdings that 
the sureties were not discharged by the failure and 
omission to have monthly accountings and settle- 
ments between Arons and plaintiff. Had monthly 


| 


the company and clerk or agent for Dewey at the 
same time, though the evidence is clear that he was 
the agent and representative of the company, is to 
the effect that Dewey never made any weekly re- 
ports to him and was never required to make any. 
He did state that Dewey made same verbal reports 
whenever he had matters on hand to report, but did 
not explain how he knew that the reports were made 
when the agent had material on hand for that pur- 
pose. There is no other evidence on this subject, 
and, although the cashier may have made reports 
to the company of the business of the agency, such 
reports were not the ones required or contemplated 
by the terms of Dewey’s contract. The contract 


accountings been had, it is quite certain that plaint-| expressly required the agent to make detailed re- 


iff would have discovered before the expiration of 
thirteen months that the business was not profitable, 
while Arons would have learned that he was far 
a living out of it. The natural result 
would have been for both parties to terminate their 
contract relations and avoid further loss. It is 
evident that there would be much less hesitation 
on the part of a person called upon to become a 
surety upon a bond given for the faithful perform- 
ance of a contract with such conditions than if the 
real situation were net to be ascertained for months. 
The condition in the employment contract whereby 


from earning 


monthly accountings and settlements were agreed 
upon was an exceedingly beneficial one for all con- 
cerned. It was an essential feature of the contract 
Arons agreed to conduct the plaintiff's 
enterprise for an indefinite period of time. 


whereby 
The con- 
tract of suretyship was departed from and _ varied 
when this provision was wholly disregarded, and the 
case is brought directly within the rule that, if an 
essential condition of such a contract is not complied 
with a surety is not bound.” No distinction can be 
made between the two cases. In the case at bar, as 
in that case, the terms of the agency contract re- 
quired the agent to make stated reports of trans- 
actions had by him, and in each case he was per- 
mitted by his employer to wholly fail to comply with 
the terms of his contract in that respect. The evi- 
dence in the ‘case at hand, though perhaps not as 
specific as might have been, is reasonably clear and 
conclusive that Dewey made no reports of his doings 
as plaintiff's agent at all, and wholly failed to com- 
ply with the terms of his contract in that regard. 
The testimony of plaintiff's comptroller, taken by 
deposition at Philadelphia and offered in evidence 
on the trial, is to the effect that Dewey never made 
any reports to the company, and that the company 
never required him to do so. It is true that he also 
testified that reports were made by the company’s 
cashier, who received his information from Dewey; 
but that Dewey never made. any reports, in writing 
or otherwise, direct to the company, is conceded by 
him. He testified further that no other officer of 
the company had any more information on the sub- 
ject than he possessed. The testimony of the local 
cashier at the company’s Minneapolis office, . who 
claims to have acted in a dual capacity as cashier of 


| 


| 


| faithful and strict observance. 


ports, and the terms thereof in this respect could 
not be complied with by reports made by another, 
under no responsibility and bearing no relation to 
the contract with the sureties. Plaintiff was bound, 
in so far as the sureties were concerned, to require 
the agent to keep and perform the contract, and the 
sureties had the undoubted right to insist upon its 
The consequences of 
a departure from the terms of the contract in this 
particular cannot be avoided by showing that an- 
other agent endeavored to perform the duties 
required of Dewey. Therefore the act of the com- 
pany in continuing the agent in its employ without 
insisting upon the performance of the terms of the 
contract was a material departure therefrom, and 
one affecting the substantial rights of the sureties. 
It may be stated, as a general rule, that dealings 
between the principal and agent, which amount to 
a departure from the contract by which a surety is 
bound, and which, by any possibility, might materi- 
ally vary or enlarge the surety’s liability, operate to 
discharge him; and it is no answer to say that he 
was not in fact prejudiced (Brandt, Sur., § 345: 
Steam Co. v. Rolt, 6 C. B., N. S. 550; Calvert v. 
Dock Co., 2 Keen, 638; Bragg v. Shain, 49 Cal. 
131). In line with this general rule, it was held in 
Insurance Co. v. Callahan (68 Minn. 277, 71 N. W. 
261) that, where there is a continuing suretyship 
for the faithful discharge of his duties by a servant, 
if the master discovers dishonesty in the servant and 
continues him in his service thereafter without the 
consent of the surety, express or implied, the latter 
is not liable for any losses arising from such dis- 
honesty. Although there is no evidence in this case 
that plaintiff knew of Dewey’s dishonesty or con- 
tinued him in its employ after acquiring any such 
knowledge, it is very certain and clear that such 
dishonesty might have been discovered had he been 
required to make reports as required by the terms of 
his contract. The sureties had the undoubted right 
to insist that the provisions of the contract be fully 
complied with in this respect, ‘and, plaintiff having, 
without their knowledge or consent, acquiesced in 
the violation and breach thereof, they were released 
and discharged from all liability on the bond, and 
the court below properly ordered judgment in their 
favor. 
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THE COST OF CRIME. 
Futty $600,000,000 Per YEAR TO THE PEOPLE OF 
THE UNITED STATES. 


A paper on “The Cost of Crime,” prepared by 
Eugene Smith, of New York city, for the National 
Prison Association of the United States, has been 
printed by order of the committee on the judiciary 
of the house of representatives. In the paper Mr. 
Smith seeks to show what share of public taxation 
is properly chargeable to crime. He says: 

This question is generally answered in a most 
summary fashion. The cost of maintaining the 
prisons, the police and the criminal courts is taken 
to be the measure of crime taxation. No greater 
mistake than this can be made in economics. Be- 
sides these charges due to crime exclusively, there 
is hardly any item of public expenditure that is 
not, directly or indirectly, enlarged by reason of the 
existence of crime or that would not be diminished 
if crime could be exterminated. The cost of crime 
is an element pervading the whole budget of taxa- 
tion and entering as a component part into nearly 
every department of it. These composite items 
must be analyzed, and the share of each attributable 
to crime is as surely a part of the cost of crime as 
are the expenses of jails and penitentiaries. 

After going over the cost of maintaining an army 
and the sums spent for charity, Mr. Smith says: 

The cost of crime included in taxation in the city 
of New York gives an average charge of over six 
dollars for each individual in its population; in San 
Francisco, about five dollars; in the other cities 
named the per capita tax runs, with slight varia- 
tion, from three dollars to three dollars and fifty 
cents. The striking excess of the rate in New York 
and San Francisco above that of the other cities , 
is explained, in part, by one very important fact, 
the rate in New York and San Francisco includes 
county taxation, while the rate in the other cities 
does not. 

From such light as can be gained from the re- | 
ports of those cities and from other sources it 
would appear that about one dollar should be 
added to the prevailing per capita of three dollars 
to three dollars and fifty cents in order to include 
county taxation. This makes the total amount of 
both city and county taxation caused by crime 
paid by the dwellers in cities average from four 
dollars to four dollars and fifty cents for each in- 
habitant, but to cover variations and to make the 
final result a conservative one I should prefer to 
reduce the estimate as low as three dollars and 
fifty cents per capita. 

Mr. Smith figures that there are in the United 
States 250,000 persans who make their living by 
criminal practices. Each of these, he argues, has an 
average income of $1,600 per year. He continues: 


Two hundred and fifty thousand criminals, at 
$1,600 each, represent an aggregate annual income 
of $400,000,000. Add to this the yearly taxation 


SS EEE —— 


caused by crime of $200,000,000, and it gives the 
enormous total of $600,000,000. This vast sum, 
exceeding the value of the entire cotton crop of 
the United States, exceeding the value of the en- 


| tire wheat crop of the United States, is a part of 


the cost of crime. It is, all of it, sheer spoliation, 


without any compensating consideration or benefit, 
a terrifying incubus upon the industry and _ pros- 
perity of the people. There can be no stronger 


proof of the wonderful resources and vitality of 
American enterprise than the fact that it is able 
to survive and endure such desperate blood letting, 
——+ 

DAMAGES FOR MENTAL ANGUISH. 








It has for some time been 
Indiana that there can be recovery of damages 
where the basis of the action mental anguish 
alone, unaccompanied by bodily injury, the case in 
which the proposition was laid down being an 
action against a telegraph company for failure to 
deliver a message (Reese v. Telegraph Co., 123 Ind. 
294). In so deciding the court adopted what is 
known as the Texas rule, which has been followed 
in Tennessee (by a divided court), Kentucky, North 
Carolina and Alabama, all of which cite as their 
sole authority the So Relle case (55 Tex. 308), 
which, according to the great concensus of opinion 
announced a rule contrary to the common law, and 
without statute or authority to sustain it. On the 
contrary, the best-considered cases, both in_ this 
county and England, hold that an action cannot 
be maintained for mental suffering unaccompanied 
by physical injury. 

The Appellate Court of Indiana has recently been 
presented with the same question, and, after a 
vigorous review of the authorities, do not hesitate 
to express the opinion that the law as heretofore 
laid down in that State is wrong (Western Union 
Tel. Co. v. Ferguson, 59 N. E. Rep. 416). They 
are of the opinion that the rule announced in Reese 
v. Telegraph Co. (supra) should be changed, be- 
cause it has no authority in statute or common 
law; because it is a special rule and cannot be made 
general; because under it there can be no proof of 
damages, and no measure of damages; because it 
will work mischief and confusion, and because it 
denies to appellant in this case the equal protection 
of the law for the reason that it is not enforced 
against any other persons or corporations in the 
State. The State, through its courts, protects the 
property of all other persons and corporations from 
demands arising from mental anguish not accom- 
panied by physical injury. If they say the rule is 
enforced, appellant’s property will be taken from 
it by the State and sold to pay a claim which 
could not be enforced against any other corpora- 
tion or individual under exactly the same facts and 
circumstances, and, therefore, is in conflict with the 
fourteenth amendment of the Constitution of the 
United States. Being convinced that the law is 
wrong, the Appellate Court undertakes to exercise 


the settled law of 


is 
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its statutory authority to certify the cause to the 
Supreme Court, with its opinion as to the correct 
rule in such cases, and the recommendation that 
the law be held as therein indicated. 

On this subject of damages for mental anguish, 
unaccompanied by physical injuries, the Supreme 
Court of New Jersey, in the case of Ward v. West 
Jersey and L. R. Co., has recently spoken, their 
conclusion being in line with that of the Appellate 
Court of Indiana, above noted. It is held by the 
New Jersey court that mere apprehension of per- 
sonal injuries, resulting in physical suffering, will 
not support an action for negligence where such 
injuries are not, in fact, received. It seems to be 
universally conceded, according to the New Jersey 


court, that mere fright, from which no subsequent | 
for | 


physical suffering results, affords no ground 
action; but, in cases where physical injuries follow 
therefrom, the decisions are not harmonious. In 
their judgment, however, those cases which hold 
to the view that there can be no recovery for such 
injuries rest upon sound legal principles and should 
be followed. The courts of Maine, Pennsylvania, 
New York and Massachusetts, as well as those of 
England, are prominent among the tribunals which 
hold to this view. In the case of Wyman v. Leavitt 
(71 Me. 227) it was decided, on the trial of an 
action for negligence in blasting out a ledge of 
rock, whereby certain portions of the rock fell 
upon plaintiff's building, that “the plaintiff's men- 
tal anxiety in relation to his own personal safety is 
not, in the absence of physical injury, an element 
of damage.” In Ewing v. Railway Co. (147 Pa. St. 
40; 23 Atl. Rep. 340; 14 L. R. A. 666) it is said 
that a declaration which alleges that in a collision 
on defendants’ railroad the cars were thrown off 
the track and fell against the plaintiff's building, 
whereby the plaintiff was subjected to great fright, 
nervous excitement and distress, by which her life 
was endangered, states no cause of action. In 
Mitchell v. Railway Co. (151 N. Y. 107; 45 N. E. 
Rep. 354; 34 L. R. A. 781) it was held that the ill- 
ness and subsequent miscarriage of a female 
plaintiff, caused by fright due to danger to which 
she had been subjected by the careless operation 
of a horse car of the defendant, afforded no ground 
of action, when unaccompanied by personal injury. 
In Spade v. Railroad Co. (168 Mass. 287; 47 N. E. 
Rep. 88; 38 L. R. A. 512) the cause of action set 
out in the declaration was that one of the employes 
of the defendant, in endeavoring to remove a per- 
son from the train, conducted “himself with such 
carelessness, negligence and with the use of such 
unnecessary force, and created such disorder and 
disturbance,” that the plaintiff became frightened 
and was subjected to a severe nervous shock, “ by 
which nervous shock she was physically prostrated, 
and suffered great mental and physical pain and 
anguish.” The case was decided against the 
plaintiff on the ground that, “in an action to re- 
cover damages for an injury sustained through the 
negligence of another, there can be no recovery 





|for a bodily injury caused by mere fright and 


mental disturbance.” In Commissioners v. Coultas 
(13 App. Cas. 222) it was held by the English privy 
council that there could be no recovery for physical 
and mental injuries occasioned by fright which re- 
sulted from the negligent act of the defendants’ 
gatekeeper in inviting the plaintiffs to drive over 
a railroad crossing when it was dangerous to do 
so, whereby plaintiffs were almost run down by an 
approaching train, although an actual collision was 
avoided.— Central Law Journal. 


—_—_—_—_—_——S— 
CONSTRUCTIVE SEVERANCE OF FIXTURES. 





A recent case is interesting, because it differs 
from the trend of modern authority as to the 
nature of fixtures. The subject of fixtures has 
always caused much confusion in the law, and this 
confusion the principal case in no way tends to 
clear up. The owner of a greenhouse and the land 
on which it stood sold the greenhouse and at the 
same time leased the land to the vendees. The 
sale was by parole and consequently not recorded. 
Subsequently the vendor mortgaged the land to the 
plaintiff, who had no notice of the sale. The court 
held that, on foreclosure, the mortgagee was not 
entitled to the greenhouse (Royce v. Latshaw, 62 
Pac. Rep. 627 [Col.]). 

This result is upheld by a few decisions (Robert- 


son v. Corsett, 39 Mich. 777; Fifield v. Maine 
Central Railroad, 62 Me. 77). The majority of the 
courts, however, hold that such a_ constructive 


severance, while good between the parties them- 
selves, is not effectual against a subsequent mort- 
gagee without notice (Joliet Bank v. Adam, 138 
Ill. 483). As a matter of strict principle, the latter 
view seems preferable. It is a rule of law that 
whatever is attached to land becomes a part of the 
realty, and goes to the owner of the land. So when 
an article of personalty is attached to land, its 
nature changes, and it becomes a part of the free- 
hold. But for reasons of policy —as to encourage 
tenants to make the best use of their leaseholds — 
the law allows parties by contract or custom to 
vary this rule to a certain extent. Contract and 
custom, however, cannot change the nature of the 
articles; and, while the contract may, as between 
the parties themselves, allow them to treat an arti- 
cle as personalty, yet, unless it be actually severed, 
it remains realty (Prescott v. Well-Fargo Co., 3 
Nev. 91). These considerations are well brought 
out by the principal case. After the sale of the 
greenhouse the vendee acquired a contract right in 
the nature of a profit, that is to say, a right to go 
upon the land and sever and remove the green- 
house. Its nature, however, was not changed by 
the sale, and it remained realty as before. As the 
formalities necessary to a sale of real estate were 
not complied with, it would seem that title had not 
passed. Moreover, there is a strong objection to 
the principal case upon grounds of policy. It is 
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the purpose of the law to have the true title to 
property appear upon the public records. If the 
sale of the greenhouse had been made by deed and 
not recorded, the law would allow a subsequent 
mortgagee to prevail. It seems, then, against the 
spirit of the recording acts to allow parties to avoid 
them by a parole sale; especially where, as in the 
principal case, it operates to the detriment of inno- 
cent third parties who have advanced their money 
upon the faith of the public records (Powers v. 
Dennison, 30 Vt. 752).— Harvard Law Review. 





a 


DELAWARE’S WHIPPING POST. 


At Newcastle, which is the suburb of Wilming- 
ton, in which the northernmost pillory of the State 
is located, I saw a crowd of at least two hundred | 
gathered to witness the lashing and pillorying of | 
men who had been convicted of offenses covered | 
by these penalties. The spectators gaped with 
wide-eyed interest, winced unanimously at each | 
separate lash, smiled sometimes at the contortions 
of the victim, and laughed when his grimaces in 
torture seemed ludicrous. As each victim was led 
forth, his face was studied with careful interest. 
With each detail of fastening him safely to the | 
post his crime was discussed. Usually he was con- 
demned for his action, and many a “serves him 
right’ was exchanged. When it was seen that ee) 
criminal was not physically incapacitated by the | 
stripes received, he was thought to be well off and | 
deserving of no further care. Of the mental scars, | 
stretching red across the sensibilities and finer feel- 
ings, the spectators took no thought. Of the} 
influence which the contemplation of such a specta- 
cle must have upon their own minds—not a 
thought. 

Go into Delaware to-day and you will be in- 
vited by the barber, the waiter and the hotel clerk 
to witness this very antiquated form of punish- 
ment. By the very first servant that attended me 
I was so advised. 


“Do you think it stops these people from do- 
ing the same thing over again?” I asked. 

“No, suh, not any mo’ than jail would. They 
is men here that has been whipped an’ whipped | 
until they is so hard they don’t care no more for) 
it than foh a flea. It juss makes ’em wuss, I | 
think.” 

Many others of more refined feelings expressed 
the same opinion, though in different terms. A} 
judge in Dover said that he had his doubts on the | 
subject, and the active head of a charitable insti- | 
tution at Wilmington expressed the belief that this | 
mode of punishment was very far from solving the 
criminal problem, and added: 

“Its strength with the people is due to the fact 
that it has always been here. Being customary, 
they see virtues in it which do not exist. Increas- 





ing liberality will do away with it yet.”— Ainslee’s. 


SESSION LAWS DELAYED. 


Lawyers Loupty CoMPLAINING OF THE LAXIty op 
THE STATE PRINTER. 


An unusually large number of complaints have 
been heard recently among the lawyers practicing 
in New York courts as to the dilatory methods in 
vogue at the office of the State printer at Albany, 
says the New York “Tribune.” James B. Lyon, of 
No. 110 Beaver street, Albany, the State printer, 
advertises to give the official reports of all cases 
adjudged in all courts of record, and the session 
laws of the State of New York, in advance form 
and in permanent volumes. These advance sheets, 
for which a subscription price of $35 a year is 
charged, give the identical paging of the official re- 
ports of the Court of Appeals, the Supreme Court 
and miscellaneous courts and are issued in accord- 
ance with the acts of the legislature. The reports 
are supposed to be sent out and bound at regular 
intervals. So it is with the session laws, but because 
the latter are so far behind in making their appear- 
ance lawyers have lost their patience and are in- 
quiring of the publishers of law books why this 
valuable advance information is denied them. 

Considerably less than “one-half of the session 
laws of the last year have been placed in the hands 
of the lawyers who have subscribed for them. The 
legislature adjourned on April 23. On May 23 the 
legal time in which the governor could pass upon 
these bills expired, and the list of the year’s laws 
was complete and ready for the State printer. Three 
weeks later, according to local publishers, all session 
laws should have been in the possession of the 
lawyers, in the form of the advance sheets. 

As it is now, complain the lawyers, only a little 
more than one-third of the session laws have been 
published, when they should have been ready be- 
fore June 15. 

Said a publisher yesterday: 

“The session laws are published at intervals of 
about two months after they are passed, and never 
are all printed in the advanced parts. The law 
states that the publisher may cause to be issued 
advance parts of the session laws and law reports 
at a cost not exceeding fifty cents a single number, 
but does not say that these shall be published. It 
is likely, therefore, that the State printer takes 
advantage of this provision of the law.” 

“But why is it that only 296 out of a possible 
1,000 chapters have appeared in the advance 
sheets?” he was asked. 

“In my opinion,” was the reply, “the publication 
of the session laws was purposely delayed to in- 
crease the sale of the ‘Greater New York Charter,’ 


| published by Thomson, who apparently has an un- 


derstanding with the State printer. In fact, the 
latter has placed his name in the flyleaf of the vol- 
ume. The charter, which is chapter 466 of the 
session laws, should have been published several 
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weeks ago in the advance sheets, but had it appeared 
at that time a decided cut into the profits of the 
publication would have been made. There has been 
a great demand for this book because of these 
circumstances. 


“The original plates for chapter 466, which were 
used to prepare for the members of the legislature 
copies of the charter, were afterward employed, to- 
gether with annotations, for Mr. Thomson’s book. 
Thus the State printer received pay from the State 
for the advance sheets, which since chapter 296 
have not appeared; for the permanent edition of 
the same, and also no doubt a generous allowance 
from the proceeds of the sale of Mr. Thomson’s 
volume. That is why lawyers have not received | 
their session laws. Mr. Lyon wanted to sell Thom- 
son's Greater New York charter.” 

Another publisher said that he had received print- 
ers. proofs of the session laws up to chapter 734, 
which was the last sent out. | 


“These slips are furnished us,” he continued, “to 
enable us to prepare our editions of tax and cor- | 
poration law and to keep our books thoroughly up | 
to date. We receive them regularly. I don’t know 
why they are not at the same time incorporated in 
the official edition of law reports and session laws 
and furnished at once to the lawyers.” 

A lawyer, when asked if he had been incon- | 
venienced by the delay in furnishing him with the | 
session laws, said: 


“T have been greatly handicapped, especially in | 
my corporation work. Not long ago I looked for a | 
statute that was enacted before the adjournment of 
the legislature, and was surprised to find that the 
advance sheets did not contain that for which I was 
looking, but contained no statute later than chapter 
296, which became a law on April 5. Like many 
other lawyers, I have been forced to buy a special 
volume of the corporation laws as enacted this year, 
when, had these reports been on time, there would 
have been no necessity of my so doing. Last year 
the two bound volumes of session laws were sent 
to me on June 11, which was an exceptionally early 
date. The year before they were received several 
months later. I should have received my two bound 
books on the session laws and my third volume on 
the charter a week ago. I should have received the 
advance sheets of these over a month ago.” 


Another downtown lawyer expressed his hearty 
dissatisfaction with existing conditions at the State 
printer’s office as follows: 


“Tt is notorious that the official edition never gives 
all the session laws. It is very evident that this 
year it will not give a quarter of them. I have been 
put to the expense of purchasing a separate com- 
pilation of tax laws, when I should have had the 
desired information in the advance sheets. It looks 
very much as if the printers were anxious to save 
setting up that amount of type, or else they wish to 
help along the publisher of the volume on taxes. 





| opinions in full. 


| with woolly side-whiskers. 
| martyr-like expression, as though he expected the 


The advance sheets are supposed to give the courts’ 
This they never do. 

“The State printer is behind on his New York 
Court of Appeals report. Where is volume 166? 
The Appellate Division reports are practically be- 





|hind two volumes, and the miscellaneous reports 


are lagging. I understand that the bound volumes 
will be furnished to us in a few days. They are 
long overdue. 


———— ¢—_—__ 


BEFORE THE CADI. 


“ Mashallah — God be praised!” said the cadi, as 
he settled himself comfortably on the carpet of 


| justice; “I am glad that hot wave has passed. What 


is the first case on the docket, Mustpha?” 

“The Christian Scientist who let his two young 
children die for lack of medical attention.” 

“The Christian Scientist! What is a Christian 
Scientist, Mustapha?” 

“T do not know, oh, Fountain of Justice, except 
that they seem to be, for the most part, simple- 


|minded purchasers of religious gold bricks sold 


to them 
credulity. 


by clever knaves who work on their 
It would be well, Highness, to ask the 


|man himself.” 


The curtains were separated, and through them 
was thrust a weak-eyed, small-chinned individual, 
He bore a resigned and 


worst and was glad of it. 

“So, slave, thou hast permitted thy two small 
children to die in agony because thou wouldst not 
permit them to receive the medicine which would 
have saved their young lives. What sayst thou?” 

“Tt was not agony, oh, Fountain of Mercy, but an 
evil thought — nor are they dead; they have simply 
become one with the oneness of the one.” 

“Where didst thou learn this gibberish, son of 
Shitan?” 

“From my mother.” 

“Who is thy mother?” 

“Mary Baker G. Eddy.’ 

“Well, thy mother, instead of teaching thee such 
foolishness, should have spanked thee soundly with 
the idea of pounding into thy system the common 
sense thou lackest in thy head. Where didst thou 
first learn of this cult, slave?” 

“From my wife, Sublime Highness. The blessed 
faith of self-absorption in the truthfulness of good 
came to me from her. She had been a believer and 
a buyer of books from our mother for a long time, 
and finally rescued me from error and brought me 
into the oneness of the them.” 

“And why didst thou do nothing to save thy 
children’s lives?” 

“ Because I did not believe they were ill, but that 
they were suffering from error.” 

“So, in thy silly mind, thou hast dared to assume 
that thy delusion, or belief as thou callest it, would 
take the place of the castor oil which would have 
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saved thy children’s lives. Mustapha! Thou are 
justly entitled to any shekels Mother Eddy may have 
left in this fool’s keeping. After thou hast secured 
them, see that he is fed daily for the next three 
years on nothing but green apples and overripe 
cucumbers. Should he express any opinion of their 
effect on his system, let him be assured that what 
he experiences is not a pain, but an evil thought, 
or an error. And, by the way, let his fool wife be 
subjected to the same treatment. But, Mustapha, 
let not their books be taken from them. They have 
paid good prices for them and are entitled to all 
the comfort they can get out of them.”— Life. 


a 
NEW BOOKS AND NEW EDITIONS. 


The Tax Laws of the State of New York. Edited 
by Robert C. Cumming and Frank B. Gilbert. 
Third edition, New York: Baker, Voorhis & 
Co., 1901. 

This is the third edition of this useful work, which 
is designed to contain all the laws of the State of 
New York relating to the assessment and collection 
of taxes, including the new tax laws of 1896, as 
amended to date, the provisions of the United States 
and State Constitution relating to taxation, the 
Statutory Construction law, the provisions of inde- 
pendent statutes relating to highway taxes, village 
taxes, and school taxes, and the special laws relating 
to taxation in the city of New York. The annota- 
tions which will be found at the end of each section, 
and the tables indicating in a general way the dispo- 


| ventional wedding in the little ivied church at the 
|end of the lane. It is not at all a powerful book, 
| but it is pleasant reading, rather touching at times, 


|and with plenty of action. 


Quality Corner. By Mrs. C. L. Antrobus. 
York: G. P. Putnam’s Sons, 1gor. 


New 


Mrs. Antrobus is not a familiar name to many 
American readers of fiction, but she has long main- 
tained a creditable position in the ranks of the Eng- 
glish novelists. The London Times has said of her 
that she “more than once reminds one of George 
| Eliot,” while the Pall Mall Gazette says of her that 
| she “might draw a Becky Sharp.” The scene of 
‘her latest book is laid in a rarely described part of 
Lancashire, where the “ sombre genius of the moor” 
—to use the writer’s own phrase,— is brought home 
by many happy touches, and the Lancashire dialect 
is handled with considerable effect. There is much 
unctuous humor brought out by the sparkling dia- 
logue, throughout which, however, will be found an 
under-current of solemnity, almost of sadness. 
* Quality Corner” will be found a rare and unusual 
book, one full of human interest, showing on almost 
every page the deft touches of the true artist, a book 
emphatically worth the reading. 


+ 
Literary Rotes. 





Baron Munchausen was the first traveling man, 
and my drummers’ expense accounts still show his 
influence. 


sition in the revision made by the statutory revision | 


commissioners of the several laws repealed thereby, 
will be found of material assistance to the practicing 
lawyer in enabling him to determine what is n- 
tended to be superseded by each new section, the 
application of the decisions made under the old acts 
so far as they assist in the construction of the new 
sections, and generally are calculated to save much 
time. 


Four-Leaved Clover. An Everyday Romance. By 
Maxwell Gray. New York: D. Appleton & Co., 
1gol. 

The author of the “Silence of Dean Mait- 
land,” a very powerful book, which has had a wide 
reading, has here given us a light, clever story which 
seems especially designed to please that class of 
readers who have a leaning toward sentiment. 
setting is quite usual,—a quiet English manor where 
the ‘squire and his family and visitors hunt and golf 


and ride all day, returning home at night for an | 
amicable game of backgammon, with the occasional | 
Marcia, the heroine, | 
There | 
are two men,— Captain Borman, who loves her, and | 
whom she hates, and Hugh Beaumont, whom she | 


diversion of a country dance. 
is well drawn, a bright and attractive girl. 


adores, but who, unfortunately, is indifferent to her. 
That, however, is at first. Afterward Beaumont 
learns her worth, and the story closes with the con- 


The | 


“The Serious Wooing” is the title of Mrs. 
| Craigie’s new novel, which the present month is to 
see issued on both sides of the Atlantic. 


McClure, Phillips & Co. the publishers 
“ Mosquitoes,” by Dr. Howard, have received 

| request for the privilege of translating and printing 
that book in Spanish. 


of 
a 


Adam invented all the different ways in which a 
young man can make. a fool of himself, and the 
college yell at the end of them is just a frill that 
doesn’t change essentials. 


It’s the fellow who thinks and acts for himself, 
and sells short when prices hit the high C and the 
house is standing on its hind legs yelling for more, 
that sits in the directors’ meetings when he gets on 
| toward forty. 


“The Road to Frontenac,” by Samuel Merwin, 
will be published by Doubleday, Page & Co. in 
September. Mr. Merwin is already well known as 
one of the authors of “ The Short Line War.” His 
new romance has its scene laid in and around 
Quebec, in the latter part of the seventeenth cen- 
tury. It is said to be dramatic in its portrayal of 
|the Indians and their treatment of the captured 
' party whose fortunes the story follows. 
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Messrs. Charles Scribner’s Sons are soon to pub- 
jish, without previous serial publication, a novel of 
the civil war by Mr. George W. Cable, “ The Cava- 
lier. The importance of this announcement need 
not be emphasized by comment. 


Pay day is always a month off for the spendthrift, 
and he is never able to realize more than sixty cents 
on any dollar that comes to him. But a dollar is 
worth one hundred and six cents to a good business 
man, and he never spends the dollar. 





More than 22,000 books were published in Germany | 
last year. Herr Ernst Heilbron, in a review of the | 
year's literature, names a volume of stories by the | 
famous authoress, Marie von Ebner, of Eschenbach, | 
the most important volume of them all. 


| 
| 


The late Maurice Thompson’s “Alice of Old | 
Vincennes” has had a sale in this country approach- 
ing 175,000 copies. We hear that the first English 
edition, which Messrs. Cassell & Co. prepared, has 
proved quite inadequate to supply the demand. 


A biography of the late William Hamilton Gib- 
son will appear in the fall from the press of Messrs. 
Putnam. The author is the Rev. John Coleman | 
Adams. The volume will be illustrated with many 
scenes of the Berkshire country around Washington, 
Conn., the naturalist’s old home. 





Tolstoi is greatly improved in health, says M. E. 
Halperine Karminsky, the prospective biographer of 
the Russian novelist. He has given up hard labor 
in the fields and has substituted cycling, tennis, walk- 
ing and swimming. He is engaged on a new novel, 
aromance dealing with life in the Caucasus. 


“The Life of James Madison,” by Gaillard Huna, 
will be the first volume to appear in Doubleday, Page 
& Co.’s biographical history of the United States, in 
which the political, social and economic history of 
this country’s development will be related through 
the lives of those Americans who have made history. 


After numerous delays caused by various ob- 
stacles, it is now authoritatively announced that the 
publication of “ Shakespeareana” will be resumed 
as a quarterly in September, under the editorship of | 
the Shakespeare society of New York. It will be 
printed by the “Shakespeare Press” of Westfield, | 
N. J. 


“The Million,” by Dorothea Gerard, author of 
“A Spotless Reputation,” is a story of the present 
day, with the scene laid in Galicia, Austria, which 
Dodd, Mead & Co. will bring out this fall. A | 
notary in Lyezyn amasses a million florins in order | 
that his motherless daughter may marry into high 
rank and that he may spend his declining days in 
the society which his position had hitherto denied 
him. But the girls falls in love with a young en- 
gineer. The notary discovers this serious ‘menace 
to his scheme and so successfully combats it that 
the engineer marries another girl and the daughter, 





in desperation, becomes the Countess Sabolewska. 
The ultimate destiny of the million florins, however, 
forms the chief theme of the book. 


If you gave some fellows a talent wrapped in 
a napkin to start with in business, they would swap 
the talent for a gold brick and lose the napkin; and 
there are others that you could start out with just 
a napkin who would set up with it in the drygoods 
business in a small way and then coax the other 
fellow's talent into it. 


Already “The Insect Book,” by Dr. L. O. How- 
ard, published last week by Doubleday, Page & Co., 
is about to go into its second edition. The volume 


|is a valuable addition to the New Nature Series, 


which deal with birds, flowers, mushrooms, and 
butterflies. The series, by a recent printing, has al- 
ready reached 75,000 copies. 


Herbert Putnam, librarian of congress, says that 
he has economized space to such good purpose that 
there will be no difficulty in finding shelf-room for 
450,000 additional This should encourage 
Mr. Winston Churchill to keep right on with the 
genealogy of the Carvel family. 


books. 


“Life and Works of Charles Kingsley,” in a lim- 
ited edition de luxe of nineteen volumes, is in 
preparation at the Macmillan Company. The books 
will be printed and bound in a similar manner to 
editions de luxe of Lamb, Pater, and Tennyson, is- 
sued by the same house. The life will be reprinted 
from the original unabridged edition. 


‘I always lay it down as a safe proposition that the 
fellow who has to break open the baby’s bank for 
car fare toward the last of the week isn’t going to 


| be any Russell Sage when it comes to trading with 
|the old man’s money.— From the letters of a self- 


made merchant to his son, now appearing in “ The 
Saturday Evening Post,” of Philadelphia. 


The Scribners will introduce two new foreign 


| writers to American readers this fall, Maxim Gorky, 
| the young Russian, whose work is now attracting 


much attention in Europe, and Madame Eliza 


| Orzesko, a Polish writer, a contemporary of Sien- 
| kiewicz. 


Her novels deal with Polish society. Jere- 
miah Curtin is the translator, and the first volume 
will be called “ The Argonauts.” 


Among the volumes of fiction announced by 
McClure, Phillips and Company for early publication 
this fall, are of Edward Lefevre’s 
graphic Wall Street Stories, Frank H. Spearman’s 
pictures of railroad life, called Held for Orders; and 
Anthony Hope’s new novel, Tristram of Blent. It 
is only a few days since we had occasion to call 
attention to the widespread commendation which 
this latest work by the author of Quisante has al- 
ready called forth in England. A new “ Dolly Dia- 
logue,” by Mr. Hope, will appear in the September 
McClure’s, under the title of “‘ The Curate’s Bump.” 


a_ collection 
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Sienkiewicz is at work upon a new novel, not 
the sequel to “Quo Vadis,’ as has been intimated, 
but a story based upon Jan Sobieski, the famous 
Polish patriot, who plays a small part in “ Pan 
Michael.” The Polish writer will shortly begin 
work upon a series of novels dealing with Napoleon. 
Each book will be a complete story in itself, but 
the same characters will run through the series. 


The two next volumes in The Temple Cyclopzdic | 


Primer series will be “ Primitive Man” by Dr. 
Hoérnes, curator of the Natural History Museum, 
Vienna (illustrated), and “Tennyson,” by Morton 
Luce, author of “A Handbook to the Works of 
Tennyson.” The latter volume is a very exhaustive 
handbook to the works and life of the poet; while 
Dr. Hérnes’ book gives in pocket form practically the 





try falls in love with a young senator from the West, 
Her love is returned, but there is an obstacle to 
their union, for the senator, who gives promise of 


| great things in the service of his country, is mar- 


latest data about human life in prehistoric times. | 


The Macmillan Company will issue both volumes at 
once. 


Among the new volumes which Macmillan and 
Company are going to add.to their English Men of 
Letters series is one upon Jane Austen, by the Rev. 
H. G. Beeching. In view of the satiric treatment 
which the author of “Pride and Prejudice” ac- 
corded to various reverend gentlemen who figured in 


their own cloth will have to say in return regarding 
Miss Austen. The Rev. Mr. Beeching, in addition 


ried. The wife, however, agrees to a divorce, and 
the senator resigns his seat. Everything seems to 
work to the advantage of the lovers, when the secre- 
tary’s daughter, realizing the sacrifices which her 
love has imposed, suddenly marries an old sweet- 
heart, and the senator is murdered at the door 
old home by a madman. 


f his 


That F. Hopkinson Smith is old enough to have 
a son already following in his literary and artistic 
footsteps will surprise most of those familiar with 
the varied acquirements of the well-known novelist, 
light-house builder, painter and lecturer. Yet here 
is a publishing house, the Funk & Wagnalls Com- 
pany, announcing for November a book entitled 
“The Real Latin Quarter,” by F. Berkley Smith, 
who has had for some years the entree to the inner 
circle of that desirable bit of Paris. His book will 
contain over 100 original drawings, head and tail 
pieces, border decorations, photographs, etc., all 
made by the author, especially-for this book. His 
father has made a water-color painting of the Lux- 


renee . : | embourg Gardens, to be used as a frontispiece. 
her pages, it will be interesting to see what one of | 


to being Clark lecturer at Trinity College, Cam- | 


bridge, is the author of several volumes of sermons, 
poems and essays, and editor of Milton, Tennyson 
and other English poets. 


Dr. Horace Howard Furness’ life work, the prepa- 
ration of the Variorum edition of Shakespeare’s 
plays, has now been advanced to the thirteenth vol- 
ume, which J. B. Lippincott Company will issue this 
autumn. The new volume will contain 
Night,” and will be supplied with voluminous notes, 
various readings, discussion of the plot and compo- 


“ Twelfth | 


sition, and bibliography and index which character- | 


ized the other volumes. Dr. Furness has so far 
presented in this edition the plays “ Macbeth,” “ Ro- 
meo and Juliet,’ “Othello,” “King Lear,’ “The 
Tempest,” “As You Like It,” “The Winter’s Tale,” 
“Hamlet” (two volumes), “Much Ado About 
Nothing,” “The Merchant of Venice” and 
summer Night’s Dream.” 


’ 


“Tales of the Cloister,” by Elizabeth G. Jordan, 
is the fourth volume to be published in Harper & 
Brothers’ Portrait Collection of Short Stories. Miss 
Jordan was in the convent of Notre Dame, in Mil- 
waukee, from her eighth year until the age of 
seventeen. Her knowledge of convent life comes, 
therefore, from actual experience and observation. 
The book will be published late in August, together 
with “The Supreme Surrender,” by A. Maurice 
Low, the well known Washington correspondent 
and political writer. This is a problem rather than 
a political novel. The daughter of a cabinet secre- 


“ Mid- | 


Of 


rare. 


late years stories of Bret Harte are all too 
A writer in the Boston “Transcript” tells a 
good one about a fashionable lady of New York 
who, meeting Mr. Bret Harte at a friend’s house, 
in a moment of amiability took him by the hand and 
said: “I am so pleased to meet you, Mr. Harte. I 
admire your writing so much, though I don’t think 
that you ever wrote anything better than ‘ Little 
Breeches.’ I admire that more than anything you 
have written.” To which Mr. Harte replied: 
“Madame, I entirely agree with your opinion; I 
also admire ‘ Little Breeches’ more than anything I 
have ever written.” The lady was immensely 
pleased to think that she had hit upon the author's 
favorite poem and perhaps John Hay would have 
been equally pleased. 


Edgar Stanton Maclay, who has suddenly become 
a figure of prominence through his attack on Rear 
Admiral Schley, in the third volume of his naval 
history, is thirty-nine years old, the son of a clergy- 
man, a short, sturdy fellow, with broad shoulders 
and strong, Scotch face. He is a graduate of Cor- 
nell, and it was while in college that he conceived 
the idea of writing a naval history of the United 
States, and accumulated all his data for the first vol- 
ume before he was graduated. He wrote this vol- 
ume while working as a reporter on the New York 
“Tribune.” He left the paper in 1894 and wrote 
naval editorials for the New York “Sun.” When 
he got ready to write the second volume of his 
history he obtained an appointment as_ lighthouse 
keeper at Setauket, L. I. He wrote the third volume 


of the history while working at the Brooklyn navy 





It is in this volume that he reflects on the 


yard. 
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conduct of Schley, couched in such serious language | 
that the secretary of the navy has forbidden the use | 
of Maclay’s book in the Naval Academy, while | 
Schley has for the same reason demanded an official | The trees now growing on the farm near Franklin, 
investigation of his actions in the war. N. H., where Daniel Webster was born are to be cut 

,up and made into matchsticks by a manufacturing 

The tenth issue in the Messrs. Harper’s series of Company, which paid $2,800 for the timber. 

American novels, to be published in October, comes 


from the pen of a comparatively new writer, Basil Rate ly I p an S C a 
King. who may be remembered as the author of a © “"* aay Wy See Sees Ne 
| the fair and legal value of a kiss. This decision 


novel of some ability, “Griselda,” published last | 

sar by H. S. Stone & Co. It is said, however, by | grew out of a contract made five years ago between 

} : ° ° ° ’ ’ s f . . : . 

those who have seen the advance sheets of his new | pelt patente girl in Prussia and a friend of her fatner. 

Seok, that there was little in “Grisclda” to give Che triend promiseu the girl $125 for the kiss, the 
: moe . | money to be paid on the girl’s coming of age. But 

promise of the ability that the author is now show- # : . ‘ 

ie. The title of his new book, “Let No Man Put the claim was repudiated when the girl did come of 

° $s ’ 2 2 

Hesnder,” reveals pretty plalaiy the subject of the age, and she thereupon sued for the full amount, 
; : te — which was awarded to her. 

plot, in which the divorce problem, or, at least, cer- 

tain aspects of one of many divorce problems, will 

be treated in a radical, yet on the whole wholesome 

and sane fashion, and one that distinctly makes for 

moral order. 


Legal ARotes. 


One hundred and twenty-five dollars has been de- 


There are literary purists who object to the word 
“Scotch” and “ Scotchman,” and prefer to employ 
the expression “ Scots.” The Daily Telegraph states 
that not long ago the staff of a famous series of law 
reports were sternly desired to avoid the undesirable, 
and substitute the correct term. In due course a 
case on the subject of the duty payable on spirituous 
liquors was despatched to the editor, in which the 
delighted reporter had written throughout of ‘ Scots 
whiskey.” 


There are a great many persons who still retain 
a wholesome prejudice against taking fiction in the 
homceopathic doses of serial publication in our 
monthly magazines, and who have preferred to 
await the appearance in book form of such novels 
as Gilbert Parker’s “ Right of Way,” Mary John- 
ston’s “ Audrey” and Irving Bacheller’s “D’ri and} An objection raised against an indictment at the 
I” The last of these novels will be issued in about | Carlisle assizes on the ground that certain dates and 
three weeks by the publishers of “Eben Holden,” | amounts were given in figures instead of in words —- 
the Lothrop Publishing Company. As is pretty a point which Mr. Justice Ridley consented to re- 
generally known, even by those who boycott serial serve for the consideration of the Court of Crown 
stories, it is a border tale of the war of 1812, the | Cases Reserved — recalls the technicalities by which 
seenes of which are laid chiefly in the territory of | offenders often escaped conviction in other days. One 
“Eben Holden,” although in some chapters the | of the most striking instances is afforded by the trial 
action extends into the French domain in Canada. | of Lord Cardigan in the House of Lords in 1841, to 
According to some opinions already expressed, “ D’ri | which, as the last trial of a peer by his fellow peers, 
and 1” exhibits a distinct gain in power over Mr. so many references have recently been made. Lord 
Bacheller’s earlier work. The story promises to be | Cardigan was indicted for shooting at Harvey Gar- 
one of the best selling books this fall, over 60,000 | nett Phipps Tuckett with intent to murder him. It 
copies of the first edition having been sold in ad- | was proved conclusively that Lord Cardigan shot 
vance of publication. | deliberately at Captain Tuckett in a duel, but the 
crown failed to prove that the captain bore the name 

Only a few days ago we had occasion to note Mr. of Harvey Garnett Phipps Tuckett, and the peers 
Cable's reappearance in literature with a short story, | found Lord Cardigan “ not guilty,” only one peer 
to be published in the September “Scribner’s,” and | deeming it necessary to relieve his conscience by 
now a report reaches us to the effect that Mr. Cable’s | saying, “Not guilty, legally.” An inquisition for 
long silence has been due to his absorption in a | murder was once quashed by Mr. Justice Buller be- 
new and important historical novel, which, according | cause of the omission of a single letter, the jurors 
to the same authority, the Messrs. Scribner will | being described as “on their oath,” instead of “ on 
issue early in the autumn. The name of this new | their oaths.” Sir Harry Poland, in his recent lecture 
story, if it has yet been decided upon, has been kept | on changes in the criminal law during the nineteenth 
aclose secret; but the setting of the plot is the | century, mentions two other interesting cases. ‘In 
tivil war, in which, it will be remembered, Mr. | 1829 one Puddifoot was indicted for stealing a sheep. 
Cable himself served in a Mississippi cavalry regi- | The proof was he stole a ewe, but as the statute 
ment. The forthcoming volume has been the result | used the word ‘ewe’ as well as ‘ sheep,’ the convic- 
of three years’ unremitting labor and ought to be tion was held by the solons of Serjeant’s Inn to be 
regarded as one of the most interesting announce- | wrong, and the prisoner who had been sentenced to 
ments among this autumn’s books of fiction. death, was pardoned. In 1843, in the case of Regina 


‘ 
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v. O’Connor, the indictment contained in the mar- 
gin the words ‘the county of Lancaster,’ but it was 
quashed because in the body of the indictment it 
did not state the county where the offense was com- 
mitted.” It is rare in these days for justice to be 


defeated on such technical points, but most people 
will agree with Mr. Justice Ridley that figures might 
advantageously be allowed in indictments in the 
place of words.— London Law Journal. 


An eminent queen’s counsei, in the course of a 
learned argument, rested his case entirely on one 
reported decision, which he asserted to be of para- 
mount importance. But, when he had finished, his 
opponent, being asked by the judge what he had to 
say, replied: “I will not trouble your lordship with 
any further argument. I only wish to say that my 
friend has forgotten to inform your lordship that 
the case on which he relies has been taken on appeal 
to the house of lords, and the decision absolutely 
reversed.” Upon this the eminent Q. C. turned to 
his colleagues round about and whispered: ‘* Good 
Heavens! what a liar that man must be! Why, there 
never was such a case.””— Ex. 


Maryland is one of the conservative States in 
which the doors of the courts have not been opened 
to women as practitioners of law. 


School last month. The fact that she is not per- 
mitted to practice in Maryland, although qualifying 


next winter a strong effort will be made to give 
women the right of admission to the bar. Maryland 
lawyers are told that opposition to such a course can 
be based only on the fear of competition, and there 
should be “few men willing to confess themselves 
afraid to meet feminine competition in the courts.” 
Whether the lawyers of Maryland want or do not 
want women at the bar, to talk of fear of them as 
antagonists is almost silly. The abstract right of 
women to practice law is one thing; their fitness for 
the profession is another and _ entirely 
proposition. 

In some States the bar as a career has been open 
to women for forty years or more. 


different 


A woman Was | contravention of the Massachusetts declaration of 
one of the graduating class of the Baltimore Law |rights prohibiting cruel and unusual punishments. 





the physical or the mental attributes which fit them 
for a legal career. There may be a few marked ex.- 
ceptions, but the average intelligent, cultured, and 
educated woman is no more fit for the practice of 
law that the ordinary male is for the position of 
leading soprano ii a church choir. By all 
means, then, let down the bars, and let the women 
come to the bar if they chose and when they wish, 
but stop prating about the fear of female competi- 
tion. Women ‘are doing nobly their part of the 
world’s work in countless lines of human endeavor, 
but as lawyers they never were and never will be 
a success.— Law Notes. 


— 


In a prosecution for the sale of oleomargarine in 
New York, People v. Hillman (69 Supp. 66), the 
court declines to take judicial notice of the color of 
butter. The evidence showed the sale of oleomar- 
garine containing about as much artificial coloring as 
is used in butter, and in close imitation thereof; 
that most butter is colored; and that uncolored oleo- 
margarine is about the same color as some natural 
butter. 


The Supreme Court of Massachusetts, In re Storti 
(60 N. E. Rep. 210), has held that the statute substi- 


| tuting electrocution for hanging is valid, and not in 


| Chief Justice Holmes, in the opinion, draws the ds- 


| 


| tinction between the use of means for the sole pur- 


in every respect except that of sex, has brought on | pose of causing death and for the purpose of causing 


an agitation of the subject, and the Baltimore papers | 


announce that when the Maryland legislature meets | sutts such as a slow fire. 


other pain to the person concerned before death re- 
“But when the means 
adopted are chosen for the purpose of reaching the 
end as swiftly and painlessly as possible, we are of 
the opinion that they are not forbidden by the Con- 
stitution, although they should be discoveries of re- 
cent science, and never have been heard of before. 
The suggestion that the punishment of death, in or- 


| der not to be unusual, must be accomplished by 


}any shrill tones. 


The impression 


which they have made in such States as lawyers, the 


influence which they have had on the profession, has 
been absolutely imperceptible. 
and again by the advocates of the policy of allowing 
women to enter the profession, that with women at 
the bar there would be fewer shysters, that they 
would exercise a beneficial influence in upholding 
the dignity and fair name of the profession, etc. 
Are there fewer shysters in proportion to numbers 
or is the profession more dignified and inspired by 
higher ideals in Chicago or New York where women 
for a genefation or more have been permitted to 
practice, than in Baltimore where they are excluded? 
No; the simple truth of the matter is that women as 
a class are not endowed by their Creator with either 


We are told again | 


molar rather than by molecular motion, seems to us 
a fancy unwarranted by the Constitution.” 


Rufus Choate had a voice without any gruff or 
It was like a sweet, yet powerful 
flute. He never strained it or seemed to exert it to 
its fullest capacity. I do not know any other public 
speaker whose style resembled his in the least. Per- 
haps Jeremy Taylor was his model, if he had any 
model. The phraseology with which he clothed 
some commonplace or mean thought or fact, when 
he was compelled to use commonplace arguments, 
or to tell some common story, kept his auditors 
ever alert and expectant. An Irishman, who had 
killed his wife, threw away the axe with which 
Choate claimed the deed was done, when he heard 
somebody coming. This, in Choate’s language, was 
“the sudden and frantic ejaculation of the axe.” 
Indeed, his speech was a_ perpetual surprise. 
Whether you liked him or disliked him you gave 
him your ears, erect and intent. He used manu- 
script a great deal, even in speaking to juries. 


= 


Wh 
pen, 
wou 
writ 
bed. 
said 





THE ALBANY 


LAW JOURNAL. 375 








When a trial was on, lasting days or weeks he kept 
pen, ink and paper at hand in his bedroom, and 
would often get up in the middle of the night to 
write down thoughts that came to him as he lay in 
bed. He was always careful to keep warm. 


of eight great coats and drinking eight cups of 
green tea.—‘‘ Scribner's.” 


In the case of Tiedy v. Erie R. Co. (49 Atlantic 
Reporter, 427), the plaintiff, who was riding from 


Newark to New York, was arrested for refusing to | 


pay cash for his passage after the conductor had 
refused to accept his ticket marked “ New York to 
Newark.” 


ets, and that he might reasonably and honestly be- 
lieve that the ticket so written was a lawful payment 


of his fare, and that, having this belief, he did not | 
incur the penalty or subject himself to the arrest | 


sanctioned by the statute. 


The charge made against Mr. Knox that he is a 
corporation lawyer is nothing new. It was made 
against many of his predecessors, but we have yet 
to hear that the people suffered detriment at the 
hands of any of them. Mr. Griggs, Mr. Harmon 
and Mr. Olney, to go no farther back, each con- 
ducted the attorney-general’s office with conspicu- 
ous ability and with honor to the government. 

Now, the fact is that every lawyer would be a 
corporation lawyer if he could, just as claret wine 
would be port if it could, only there are not enough 
corporations to go around. * * * A _ lawyer 
who has had corporations for his clients is no more 
liable to be biased in favor of corporations generally 
when called upon to exercise judicial functions, or 
to represent the government in any manner, than 
he would be biased in favor of any other class of 
cients. All such charges are absurd. What the 
government demands in its law offices is learning, 
ability integrity. When these are found it 
makes no difference what were the particular rounds 


and 


of the ladder by which their possessor mounted to 


eminence.— Chicago Journal. 


a 


English Aotes. 


Professor John Harvard Biles, of Glasgow Uni- 

versity, has received an invitation from the Uni- 
versity of Yale, U. S. A., to be present at the 
celebration of its bicentenary in October, and to 
tecdive the honorary degree of LL. D. 


Mr. Justice’ Ridley and his brother Bucknill are, 
says the Daily Telegraph, presumably safe from at- 
tack in connection with the adventure of which they 
were the innocent heroes. If the lady bicyclist 
sought to recover damages from both or either of 
these learned judges, they or he would plead (1) 
that the carriage, the coachman, and the horses con- 
cerned in the disaster were the property, and under 


It was | 
said he prepared for a great jury argument by taking 


The court holds that he is entitled to | 
prove the custom of the company to honor such tick- | 


the control of, the high sheriff, and (2) that a judge 
traveling on circuit represents the sovereign, and is 
therefore not amenable to the law. Both proposi- 
tions would doubtless avail them. 


Mr. Justice Kennedy was, says the Globe, engaged 
the other day in trying an action brought by a cu- 
cumber grower against a seedsman, and the judge’s 
j}and counsels’ desks presented a tempting array of 
“exhibits.” The presence of these cucumbers was 
the occasion of much jocularity in court, especially 
about luncheon time. One of the counsel is reported 
to have predicted that, whatever the verdict of the 
| jury might be, the cucumbers would feel very much 
“cut-up ” when the trial came to an end. 


The retirement from the judicial committee of 
Lord Hobhouse, at the age of eighty-one years, is 
|a matter of considerable regret. He has had a sin- 
gularly varied commencing with many 
| years’ practice at the Chancery Bar, succeeded by 
| service as a charity and endowed schools commis- 
| sioner, then as legal adviser to the governor-general 
| of India, and finally, since 1877, as a member of the 
judicial committee. In this last capacity he became 
distinguished as an expert in Indian law, and in this 
respect his loss will be severely felt.— Solicitors’ 
| Journal. 


The fifty-fifth report of the commissioners 
lunacy has been issued as a blue-book. 


career, 


in 
It states that 


the total number of the lunatics of whom they have 


had notice was on the first of January, 1901, 107,944, 
being an increase of 1,333 on the number on the first 
of January, 1900. This increase of notified lunatics 
in 1900 compares with an increase of 1,525 in 1899, 
and one of 3,114 in 1898. The average annual increase 
in the ten years ending the 31st December, 1900, has 
been 2,115, and that in the five years ending at the 
same time, 2,300, so that the increase in I900 was 
782 below the average annual increase in the ten 
preceding years, and 967 below that in the five pre- 
ceding years. 


Arising out of the recent trial of Earl Russell 
a question has been raised in the columns of one of 
'the non-professional journals as to the effect the 
conviction of a peer has upon his right to sit and 
vote in the House of Lords. The answer to this is to 
be founa in section 2 of the Forfeiture Act, 1870, 
where it is provided that any person “convicted of 
treason or felony for which he shall be sentenced to 
death or penal servitude or any term of imprison- 
ment with hard labor, or exceeding twelve months 
* * * shall become and (until he shall have suf- 
fered the punishment to which he had been sen- 
tenced, or such other punishment as by competent 
authority may be substituted for the same, or shall 
| receive a free pardon from [his] majesty) shall con- 
tinue thenceforth incapable * * * of being 
elected, or sitting, or voting as a member of either 
house of parliament.” It will be noted that the sec- 
tion has no application to Earl Russell, who, 
although convicted of felony, was not sentenced to 
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imprisonment with hard labor, or for a period ex- 
ceeding twelve months. During the subsistence of 
his imprisonment, of course, Earl Russell cannot 
vote, as, unlike Sir Boyle Roche’s famous bird, he 
cannot be in two places at once; but if the practice 


of allowing proxies still obtained, there would have 


been no legal objection to Lord Russell giving his 
proxy to another peer and in this way exercising his 
right of voting.— Law Times. 


There is small wonder, says the Newcastle 
Chronicle, that the crowd outside the Leeds town 
hall should look with amazement, mingled with ad- 


miration, at the spectacle of two of his majesty’s | 


judges, the lord chief justice and Mr. Justice Bruce, 
driving away from the law courts in a motor car. 
The judges were, however, only going for a spin, 
and were not en route for another assize town. Had 
this been the case the innovation would have been 
so startling as to have almost caused a scandal in 
judicial circles. The judicial bench is dignified and 
conservative, and the dignity finds expression in the 
method of travel. It would be hardly less of an 
outrage for the king to go on a bicycle to open par- 
liament than for one of his judges to reach an assize 
town by any means of locomotion which is not tol- 
erably ancient. Long after railways connected the 
chief towns of this country did the judges continue 
to travel by coach, and the railway train was not 
used by them until it had attained at least a decent 
antiquity. Walking and riding on horseback, being 


ancient methods of covering the ground, may be 
permitted; and, indeed, we believe, Mr. Justice Day 
has traveled by both means without bringing disre- 


pute upon the whole judicial bench. 
car would never do at all. 


But the motor 


At Maidstone County Court, before his honor, | 


Judge Emden, Mr. William Pratt Boorman, propri- 
etor of the Kent Messenger and Maidstone Tele- 
graph, sued the owners of the Paper and Pulp 
newspaper for infringement of copyright. The de- 
fendants took from the plaintiff's newspaper an arti- 
cle on “ Trouble in the Hand-made Paper Trade at 
Maidstone,” which they reproduced, with the excep- 
tion of one small paragraph, in Paper and Pulp, 
without any acknowledgement of the source. ‘1 hey 
paid £1 into court and denied all liability. It ap- 
peared during the hearing of the case that the article 
was specially contributed by someone interested in 
the trade to the plaintiff's paper, and a similar one 
was offered by the same author to the defendants 
before anything had appeared in the Kent Messen- 
ger, but they could not come to terms. The defend- 
ant’s solicitor pleaded, in cross-examination, that it 
was customary for one paper to cut from another. 
His honor in awarding the plaintiff £5 damages, 


with costs on the £20 scale, said he thought the evi- | 


dence afforded an example of the loose standard of 
honor which existed amongst some persons in using 
the result of other people’s brains. The editor of 
the defendant’s paper, added the judge, inserted the 
article in question as though it had emanated from 


himself, and he regarded it as a most flagrant at- 
tempt to rob another person of his literary brains, 


——-— > 
THE HUMOROUS SIDE OF THE LAw. 


Peter Heinz and John Pisha admitted to a Chicago 
| justice of the peace that they had assaulted H. P. 
Lamb and were fined $5 each. The defendants as- 
serted that Lamb had slandered them. All are deaf 
and dumb. The court-room was filled with mute 
friends of the principals in the trial, but all were 
| Silent, and the justice says he would like to hear 
more such cases. 


In Constance, Switzerland, a tailor advertised, not 


to get good customers, but to be warned against bad 


ones. To this end he published the following: 

“A young lady, good looking and very wealthy, 
wishes to meet with a gentleman of good family; 
view, marriage; age, no object. The lady will not 
object to pay the debts (amount of which should be 
stated) of her future husband. Inclose photo and 
reply to X. Z., care of this paper.” 

Every bachelor for miles around, who was hard 
up, it is said, replied. The tailor had copies made 
of the photographs and pasted them in a book, with 
the written name and addresses. Then he returned 
the originals with profuse apologies. He probably 
has as few bad debts tradesman in 
Constance. 





as any 


Arkansaw Justice (to spectator who has just en- 
tered) —Huck Buckley, fine you ten dollars for 
contempt of court! 

Buckley — Huh, ‘squire! 
yet! 

Arkansaw Justice —I know it, but that thar hoss 
you traded to me last week has got a spavin, and 
this is probably the only chance I'll have to get even 
with you. Fork over, or go to jail! — Ex. 


I hain’t said a word 


On a western circuit, where the judge ‘and the 
State’s attorney traveled, they were holding court in 
a town where a wave of virtue had attacked the 
gambling houses. A colored helper in one of these 
houses was being examined as a witness against his 
employer. The State’s attorney questioned him 
closely as to the location and number of the gam- 
bling tables, with the following result: Answer. 
“There was just two tables, boss.” Question. “ No 
more than two?” Answer. “No, sah, ’cept in cote 
time. Then a table’s put in the private room where 
you all was playing last night,”— giving a significant 
sweep of his hand that included both State’s attorney 
and judge.— Ex. 9 


At the assizes, says the St. James’s Gazette, a man 
was found guilty of murdering another, at Tipper- 
ary, by striking him over the head with a blackthorn. 
The judge asked him the usual question, if he had 
anything to say why sentence should not be passed 
upon him. “ Well, my lord,” answered the prisoner 
at the bar, “all I can say is, a man with such a thin 
skull as that had no business at Tipperary fair.” 





